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1) Here as Exhibit A is a letter from PSE to AT&T transferring the 4 Inga Companies traffic
directly to PSE--- as opposed to the CCI to PSE traffic transfer. Note the letter includes as
Exhibit B Letters of Agency and Exhibit D all of the AT&T Transfer of Service Agreement
forms. Also note that it states the transaction should be retroactive to Jan 1, 1995 “as per our
original order” which was sent in Dec 1994.

2) Exhibit C is a letter from PSE detailing plaintiff’s compensation and the last paragraph
states that the traffic can be returned within 30 days to plaintiff’s plans to meet the revenue
commitments of what was expected to be a new contract tariff for plaintiffs. It was anticipated
that plaintiff’s plans could be upgraded into a new CT that was competitive with CT-516 that
PSE had. Since the Inga plans were being merged and upgraded into a Contract Tariff with
another TERM ASSUMPTION STARTING DATE, AT&T could not require a security
deposit. Exhibit E are a couple of letters trying to get AT&T to give plaintiffs it own contract
tariff but AT&T was just leading plaintiffs on. Plaintiffs were later told by AT&T account
manager Joseph Fitzpatrick after he left AT&T that AT&T wanted plaintiffs out of business
and plaintiffs were never getting a contract tariff. Exhibit K is a 3 page exhibit showing yet
another request for a contract tariff that AT&T simply refused and the FCC

3) Exhibit F is the CCI-PSE agreement that clearly contemplates that it needed to meet
commitments and expected to do so either by transferring the traffic back from PSE or by
restructuring the contract out in time under the pre June 17" 1994 exemption and using the
existing RVPP ID to maintain grandfathered shortfall and termination immunity status—as was
its option to reuse its grandfathered RVPP ID under AT&T’s CSTPII OPTION B offering.

1



When ordering a CSTP Il AT&T required a RVPP plan to be ordered as the RVPP ID was
tracked as to various grandfathered dates:

The Customer must subscribe to a new Revenue Volume Pricing
Plan (see Section 3.3.1.M.). Customers ordering a CSTP Il must
also order_an RVPP to cover all the same AT&T 800 Services.
(Section 3.3.1.Q, 7th Revised Page 61.16.1.)

4) In 1995 there were originally 8 plans, but plans were merged together and by 1996 there
were five plans left. The five CSTP Il plans in question have RVPP ID numbers as follows:
2430, 2829, 3124, 3524, and 3663. CSTP Il plan 3663, the last plan ordered by Petitioners, and
was ordered prior to June 17, 1994. AT&T issued RVPP ID numbers sequentially.

5) On June 17, 1994, AT&T’s tariff was revised to include prospectively monthly pro-rata
shortfall provisions when restructuring. Here as EXHIBIT J are the 4 pages of tariff changes
regarding the June 17, 1994 exemption from shortfall and termination charges when
discontinuing (aka restructuring/refinancing/upgrading) an existing CSTPII plan.

6) AT&T’s RVPP ID numbers then being issued were already in the mid 3700's. There is no
question but that all of the Petitioners’ CSTP II Plans were required by law and tariff to be
treated as pre-June 17, 1994 plans exempt from shortfall and termination charges. That is why
AT&T paid co-plaintiff CCI substantial cash and did not pursue CCI for the $80 million in
shortfall and termination charges unlawfully inflicted against end-users in June 1996. If AT&T
actually believed the charges were lawful AT&T would not have paid CCI what was substantial

hush money.

7) Here as Exhibit M is a page from the July 1, 1997 Settlement agreement between co-
plaintiffs CCI and AT&T. It indicates the plan ID’s at issue and all of these plans were ordered
prior to June 17, 1994 and thus immune from shortfall and termination.

8) Exhibit G AT&T’s sole defense in 1995 —raised after 15 days----was section 2.2.4 fraudulent
use in which AT&T conceded that Customer of Record plan obligations (revenue and
time commitment) do not transfer on a traffic only transfer. There was no controversy as to
which obligations transfer under 2.1.8 in 1995. In order for AT&T to assert its 2.2.4 fraudulent
use defense AT&T had to spell out to Judge Politan that under the tariff CCI must keep its
revenue and time commitment and thus be liable for shortfall and termination liability.

9) AT&T understands that CCI’s revenue and time commitment do not transfer unless it is a
plan transfer. So AT&T in 1996 mischaracterized the CCI-PSE transfer as a plan transfer
instead of a traffic only transfer. AT&T also misled by stating all the locations were
transferred when in fact that is not the case as the main billed /lead/home account remained on
CCT’s plan to make sure it was a traffic only transfer---- not a plan transfer. Here is the AT&T
scam in operation....
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AT&T’s August 26, 1996 FCC Comments page 4:

2. Second Transfer Request (CCI to PSE)

On or about January 13,1995 CCI made a transfer request to
AT&T -ostensibly under Section 2.1.8 of AT&T's Tariff F.C.C.
No. 2 - that it be allowed to transfer all of the traffic (all locations
subscribed under the CSTP Il plans at issue),but not the plans
themselves to Public Service Enterprises of Pennsylvania, Inc.
("PSE™). AT&T objected on the grounds that Section 2.1.8 did
not authorize the transfer of a plan unless the transferee, in this
case PSE, assumes the original customer’s liability and

10) Above AT&T misrepresents that ALL LOCATIONS were transferred and that the CCI -
PSE transfer is a PLAN transfer then under that false statement correctly states all obligations
transfer on a plan transfer.

Below AT&T’s August 26, 1996 FCC Comments page 5 continue from above and state that as
a traffic only transfer the plan commitments stayed with CCI:

“that the location-only transfer violated the “fraudulent use"
provisions of Section 2.2.4 of its tariff because the transfer had both
the purpose and the effect of avoiding the payment, in whole or in
part, of tariffed shortfall and termination charges. The proposed
transfer would have transferred the entire revenue stream to PSE
without the corresponding obligations to pay any shortfall and
termination charges under the CSTP Il Plans.”

11) In 2006 before NJFDC Judge Bassler AT&T came up with a brand new defense that under a
2.1.8 “traffic only non-plan” transfer CCI must transfer its revenue and time commitment. This was
a complete flip from when it had asserted from 1995-2005 that CCI must keep its plan
commitments. AT&T after the DC Circuit loss of its 2.2.4 fraudulent use defense no longer needed
to mischaracterize the CCI-PSE transfer as a plan transfer as its new scam was------whether it is a
traffic only or a plan transfer “all the obligations” transfer. In 1995 AT&T absolutely knew that all
obligations don’t transfer on a “traffic only” transfer and that is why AT&T misrepresented that all
locations were transferred and that it was a plan transfer----not a traffic only transfer. If in 1995
AT&T actually believed that plan obligations transferred no matter whether it was a plan or a traffic
only transfer AT&T would not have needed to misrepresent that all locations transferred and that it
was a plan transfer. *

L AT&T 3/21/1995 cross examination of Mr. Inga:

Whitmer: Q: Mr Inga, you know, do you not that if the service, except for the home account—
or Mr. Yeskoo called it the “lead account” ---is transferred to PSE the shortfall and
termination liabilities remain with Winback & Conserve, isn’t that correct?

Inga: Yes




12) AT&T was actually misrepresenting the facts and simultaneously arguing that it was both a plan
transfer and a traffic only transfer. Plaintiffs agree that IF it were a plan transfer the plan obligations
would transfer. -No controversy. Plaintiffs agree that if it is a traffic only transfer —which it actually
was---CCI’s plan commitments don’t transfer. No Controversy.? The only controversy in 1995 was

fraudulent use under 2.2.4 and that controversy was determined by Judge Politan as being meritless.

13) AT&T on page 9 of its August 26, 1996 FCC Comments states the traffic only transfer was a
violation of fraudulent use Section 2.2.4 and it was inappropriate for the FCC to rule:

the purpose and effect of the transfer were to avoid the payment, in
whole or in part, of tariffed shortfall and termination charges in
violation of the antifraud provisions of Section 2.2.4 of AT&Ts
Tariff F.C.C. No. 2. Declaratory relief is inappropriate where, as
here, material facts are disputed.

14) AT&T was confirming that the shortfall and termination charges which occur by not
meeting the plans revenue and time commitment do not transfer to PSE. This of course changed
in 2006 when AT&T intentionally deceived NJFDC Judge Bassler and carried that fraud on the
FCC in 2006 and Judge Wigenton in 2014. AT&T then carried its scam to the FCC in 2006 and
NJFDC Judge Wigenton. AT&T got away with the intentional fraud without ever presenting
any evidence. If AT&T was telling the truth it would have thousands of samples but AT&T
instead lied to Judge Wigenton saying it addressed the evidence at the FCC when it did not.
The FCC knew better and on Jan 12" 2007 released its Order that advised the District Court
that AT&T’s defenses under 2.1.8 did not expand the scope of the Third Circuit referral on
2.2.4 fraudulent use.

15) In 1995 Judge Politan was listening to highly repetitive testimony from CCI’s president Mr
Shipp agreeing with AT&T counsel Mr Whitmer that CCI must keep its plan commitments.
Both parties kept agreeing that the plan commitments (revenue and time and their associated
liabilities for shortfall and termination) do not transfer.

16) Mr Shipp kept agreeing that it was correct that under 2.1.8 the revenue and time
commitments and their associated liabilities for shortfall and termination penalties do not
transfer on a traffic only transfer. Judge Politan got so annoyed as AT&T counsel kept saying
the obligations don’t transfer and Mr. Shipp simply agreed and it led to this comment from the
very frustrated and annoyed Judge Politan:

2 politan March 1996 pg.17 fn. 7: “Indeed, AT&T"s own counsel focused the issue by
indicating that the tariffed obligations “involved herein” are all tariffed obligations, for
which “CCI, not PSE” would be obligated.




AT&T’s Whitmer: And one of the obligations of the customer, Winback &
Conserve or CCI, that did not go to PSE in the attempted transfer was the
obligations for shortfall and termination, correct?

Mr Shipp: That's correct. And we so identified that on the transfer of service
document.

The Court: 1 know all these facts, Mr Whitmer. | really do. | swear to God.
Mr Whitmer: I have no further questions.

17) AT&T counsel Whitmer was asserting his fraudulent use defense that under 2.1.8 the
revenue and time commitments do not transfer and thus CCI would be responsible for shortfall
and termination potential for failure to meet those commitments. Mr Whitmer asserted the Jan
1995 transfer was going to deprive AT&T of collecting shortfall in the future, but these plans
were pre June 17, 1994 exempt from the shortfall.

18) Judge Politan by March 1996 understood explicitly the plans were exempt and issued the
injunction. AT&T counsel obviously knew at the time of the 1995 transfer that the plans were
pre June 17™ 1994 immune but continued to assert AT&T’s meritless fraudulent use defense on
Judge Politan. *

19) AT&T never provided any tariff evidence to Judge Politan that the plans were not pre June
17, 1994 immune and Judge Politan finally ordered the injunction as he was furious how
AT&T played his Court and had enough of AT&T’s intentional delays. Judge Politan asked
AT&T counsel why isn’t Winback getting its own Contract tariff. Judge Politan knew AT&T
was simply looking to put plaintiffs out of business. Judge Politan issued the injunction without
ever knowing that AT&T had entered into the FCC Oct 23, 1995 Order agreeing not to violate
2.1.8 and pre June 17 1994 exemption and still Judge Politan in March 1996 issued the
injunction.

20) Exhibit H page 1 is March 23, 1995 oral argument in which NJFDC Judge Politan is
looking at 2.1.8 and not seeing in the language how it allows traffic only transfers as he did not
recognize the “any number” of accounts language. CCI’s President was explaining what he
always had done in the past when using 2.1.8 and explained the difference in which obligations
transfer between a plan transfer and a traffic only transfer.

The Court: Where does it say this? How do you get to this?

Mr Shipp: How do | get to that ?

The Court: Where does it say that in any document or any tariff? Apart from
2.1.8?

¥ AT&T’s fraudulent use assertion was premised on suspecting shortfalls. Judge Politan did not agree:
“premised on the danger of shortfalls, the Court finds that threat neither pivotal to the instant
injunction nor properly substantiated by AT&T. March 1996 Politan Decision (page 19 para 1)




Exhibit H page 2 November 15" 1995:

The Court: I have a simple question. Whether you can split the thing in two
pieces. That is all the question | had. | mean, you know.

Mr La Fiura: | understand

The Court: I got Mr Meanor's certification here, all right. Here's Tariff
Transmittal No 9229.

21) Judge Politan had 1 question—does the tariff allow traffic only to transfer w/o the plan.
Judge Politan clearly understood that under the tariff PSE does not assume the Revenue and
time commitment on a traffic only transfer. His Courts’ issue was simply does anywhere in the
tariff allow traffic only transfers. Judge Politan states is there any other place “apart from
2.1.8” that just the traffic can transfer.

22) So Judge Politan did not care how the accounts got to PSE he just wanted to know if the
tariff allowed just accounts to transfer and not the plan. Whether the accounts transferred via
2.1.8 bilateral transfer or 3.3.1.Q-4 where the former company of the traffic CCI or Inga deletes
the traffic and the new company PSE adds the traffic it did not matter. Whether you take the
Garden State Parkway or the NJ Turnpike to the Jersey Shore it did not matter as Judge Politan
was simply looking to see if the tariff permitted in his word: “fractionalization” i.e. traffic only
transfer. March 1996 Judge Politan Decision See Page 15-16:

The Central issue in this controversy is whether plaintiffs may fractionalize
“plans” as contracted between AT&T and its aggregators and as governed by
Tariff F.C.C. No 2. Specifically, the question is whether plaintiffs may transfer
traffic under a plan without transferring the plan itself in order to obtain more
attractive discounts for end users. The issue of whether Tariff FCC No. 2
permits fractionalization has been referred by this Court to the F.C.C.

23) Whether the traffic moved via 2.1.8 or 3.3.1Q-4 is not relevant. The issue before NJFDC
Judge Politan was his phrase (fractionalization). Does Tariff No 2 allow the plan to be
separated from the traffic (end-user locations). It did not matter to the NJFDC how the
accounts got from CCI to PSE as long as AT&T was protected for its costs which occurs
whether 2.1.8 or 3.3.1Q-4 is used.

24) Here as Exhibit | is AT&T credit manager Carl Williams certification on November 28"
1995 asserting AT&T’s fraudulent use defense under 2.2.4 that AT&T was at risk for CCI’s
depriving AT&T for collecting on potential shortfalls. This November 28, 1995 certification is
of course after the FCC’s October 23, 1995 Order----(here as Exhibit P)---- in which AT&T
was ordered to stop violating the pre June 17 1994 shortfall exemption and unlawful denials of
section 2.1.8 transfers of service .Carl Williams was explaining the terms and conditions of the
tariff that CCI must keep its revenue commitment and time commitment on the traffic only
transfer and thus CCI would be liable for shortfalls and termination liability. There was no
controversy or uncertainty between the parties that whether section 2.1.8 or 3.3.1-4 was used




CCI/INGA does not transfer and PSE does receive Customer of Record plan commitments
when the plan does not transfer.

25) AT&T’s own manager Carl Williams confirms the terms and conditions for section 2.1.8
that the shortfall commitments stay with the plan on a traffic only transfer as Mr Williams
asserts AT&T’s fraudulent use defense under section 2.2.4 of AT&T’s tariff to prohibit the
traffic only transfer. November 28™ 1995 Statement Leading up to the March 1996 Judge
Politan Injunction:

“Exhibit B demonstrates the estimated shortfall for five of these
eight plans if all or substantially all of the locations under the
plans are transferred on December 1st 1995. This figure is the
difference between the annual commitment and the year to date
billing (including a projection of average billing through the month
of November.) The result is that if there was no traffic billed under
these plans after December 1st 1995, projected shortfall would
increase $13.293 million, resulting in $33.523 million in total
projected shortfall for CCI.
*hkhkhkhkhkhkhkhkhhhkhkhhkhhhkhkhhkhkhkhkhhhkhkhhkhhhhhhhhhhhhhhhhhhkihhiikx
Although any reduced ability is difficult to quantify, AT&T should
insist on a deposit in excess of $13.293 million, representing the
increased risk to AT&T plus the increased risk that CCI would be
less able to satisfy any tariffed obligations to AT&T.

26) AT&T is confirming that under the tariff the annual commitment stays with the plan and
this is a tariffed obligation. Judge Politan clearly understood the revenue and time
commitments did not transfer. By 1996 in his injunction understood the plans were pre June
17" 1994 shortfall and termination liability immune and AT&T was simply denying plaintiffs
its own CT and looking to put plaintiffs out of business.

27) AT&T’s 1995 Fraudulent use assertion was premised on AT&T suspecting it would be
deprived of shortfall on CCI’s plans. Judge Politan issued an injunction and stated:

To the extent however that AT&T’s demand for fifteen million dollars’ security
is premised on the danger of shortfalls, the Court finds that threat neither
pivotal to the instant injunction nor properly substantiated by AT&T. March
1996 Politan Decision (page 19 para 1)




28) AT&T conceded that the FCC could not address fraudulent use as it is a fact based
issue. AT&T’s August 26, 1996 Comments to the FCC stated here as Exhibit L

“Because the Commission must make findings of fact (including on
questions of intent and fraud) to resolve this issue, the issue referred
to the Commission by the federal district court cannot be resolved
in the context of a Petition for Declaratory Ruling; it must be
resolved in the context of a complaint proceeding or other

adjudication.”

29) AT&T on page two of its August 26, 1996 FCC Comments again states:

AT&T opposes the Joint Petition for Declaratory Ruling because the
material facts relevant to the requested rulings are disputed.

AT&T’s position to the FCC August 26, 1996 —Here as EXHIBIT N
ARGUMENT

1. THE COMMISSION MAY NOT ISSUE THE REQUESTED
DECLARATORY RULINGS BECAUSE MATERIAL ISSUES OF
FACT EXIST AS TO EACH REQUESTED RULING

The primary jurisdiction referral was not on the narrow issues identified
in the four requested rulings set out in Joint Petition for Declaratory
Rulings:” whether or not Section 2.1.8 of AT&Ts Tariff F.C.C. No. 2,
"or any other provision of AT&Ts Tariff

The four requested rulings are: (1) "At the time of the attempted
transfer... neither Section 2.1.8 of AT&Ts Tariff F.C.C. No. 2, nor any
other provision of AT&Ts Tariff F.C.C. No. 2" prohibited the transfer
of the traffic without the transfer of the underlying plans or to require
a deposit; (2) "Under standard tariffing law, principles, policies, and
as required by the plain language of Section 203 of the Act, AT&T
had no legal basis and could not have effectively tariffed any changes
or additions to Section 2.1.8 or any other provisions of AT&Ts Tariff
F.C.C. No. 2, subsequent to January 1995, which could have
substantially affected CCI's rights to assign the traffic under its CTSP Il
plans to PSE in January, 1995;" (3) "Since neither Section 2.1.8 of
AT&Ts Tariff F.C.C. No. 2, nor any other provision of AT&Ts Tariff
F.C.C. No. 2" prohibited the transfer of the traffic without the transfer
of the underlying plans, AT&T had no legal basis for doing so; and (4)
"Refusal to accept such transfer” was in violation of Sections 201, 202
and 203 of the Act and Rule 61.54(j) of the Commission's Rules.



30) AT&T’s position is that the NJFDC must handle all these issues not the FCC. Additionally
AT&T concedes that just not section 2.1.8 must be considered for traffic only transfers but section
3.3.1.Q4 (delete and add)---as AT&T concedes this 1% declaratory ruling request by plaintiffs must
also be resolved: “nor any other provision of AT&Ts Tariff F.C.C. No. 2" prohibited the transfer of
the traffic without the transfer of the underlying plans.”

31) This includes both the Inga to PSE traffic only transfer that would not require a deposit
requirement and the CCI-PSE traffic only transfer that AT&T initially asked for a deposit
requirement on the Inga to CCI plan transfer but that was later resolved by the May 1995 NJFDC
decision.

32) AT&T provides the appropriate law to advise the FCC that it should not rule on page 10 of its
August 26, 1996 FCC Comments Here as Exhibit O

The Commission Cannot Grant Declaratory Relief Where There Is A
Material Issue Of Fact In Dispute

Declaratory relief under Section 1.2 of the Commission's Rules, 47
C.F.R. § 1.2, cannot be granted by the Commission "where, as in
the present case, all relevant facts are not clearly developed and
essentially undisputed.” In the Matter of Cascade Utilities. 8 FCC
Red 781, 782 (1993) citing, to Aeronautical Radio, Inc.. 5 FCC Red
2516 (Com. Car. Bur. 1990) and American Network. Inc.. 4 FCC
Red 550, 551 (Com. Car. Bur. 1989).

33) AT&T sole defense is fraudulent use and AT&T’s statement is correct the FCC could only
decide whether or not the fraudulent use section 2.2.4 could be used to deny a proper 2.1.8
transfer due to the size of the transfer. The FCC simply ruled that even if AT&T could use the
fraudulent use provision it used it in an illegal manner and thus can’t rely upon 2.2.4 to stop the
2.1.8 transfer. However Judge Politan in 1996 determined AT&T’s fraudulent use defense had
no merit to begin with:

34) Judge Politan had already determined by his Courts March 1996 Decision that the plans
were pre June 17, 1994 ordered and were immune from shortfall. Obviously the June 17" 1994
exemption is prior to the Jan 1995 traffic only transfers from both Inga to PSE and CClI to PSE.
So AT&T knew at the time of the traffic only transfers it had no reason to suspect shortfall.



35) AT&T conceded that 2.1.8 was strictly adhered to and tried to retroactively change 2.1.8 by
filing Tr8179 and the FCC denied AT&T. AT&T’s demand for a security deposits premised
on the dangers of shortfalls is a direct attack on the merits of AT&T’s use of the fraudulent
use provision, as it was premised on suspecting shortfalls.

36) By 1996 there was no controversy or uncertainty that the FCC needed to resolve for the
NJFDC regarding fraudulent use. By 1996 Judge Politan clearly understood CCI’s plans were
pre June 17™ 1994 grandfathered and thus immune from shortfall charges:

Judge Politan: “Commitments and shortfalls are little more than
illusionary concepts in the reseller industry—concepts which
constantly undergo renegotiation and restructuring. The only
“tangible” concern at this juncture is the service AT&T provides.
The Court is satisfied that such services and their costs are
protected. To the extent however that AT&T’s demand for fifteen
million dollars’ security is premised on the danger of shortfalls,
the Court finds that threat neither pivotal to the instant injunction
nor properly substantiated by AT&T. March 1996 Politan
Decision (page 19 para 1)

B) Judge Politan: “Suffice it to say that, with regard to pre-June,
1994 plans, methods exist for defraying or erasing liability on one
plan by transferring or subsuming outstanding commitments into
new and better plans pursuant to AT&T’s own tariff.” May 1995
NJFDC Decision pg. 11

C) Judge Politan: “In answer to the court’s questions at the hearing
in this matter, Mr. Inga set forth certain methods for restructuring
or refinancing by which resellers can and do escape termination
and also shortfall charges through renegotiating their plans with
AT&T.” May 1995 NJFDC Decision pg. 24

37) AT&T has claimed the Jan 23th 1995 letter was a proper 15 day denial of the CCl to PSE
traffic only transfer. However AT&T chose to ignore the Inga to PSE traffic only transfer
completely —never denying it within the 15 days. By law the transfer must go through.
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38) During this period AT&T was still arguing that CCI was still not the plan holder when the
Inga Companies initially tried to transfer its plans to CCI; because CCI had not put up the
$13,500,000 security deposit. The security deposit issue did not get resolved until the May 19,
1995 NJFDC Judge Politan Decision so plaintiffs ordered the direct Inga to PSE traffic only
transfer.

39) FCC 2003 Decision Footnote 18 page 3

Combined Companies, Inc., etc. and Winback & Conserve
Program, Inc., et al. v. AT&T Corp., Civil Action No. 95-908,
Preliminary Injunction (filed May 19, 1995) (First Preliminary
Injunction); see generally First District Court Opinion. The
district court found that section 2.1.8 of AT&T’s tariff, which
governed the transfer of plans, was not conditioned upon the
provision of a deposit and that the Inga Companies had
otherwise met the requirements of section 2.1.8. See First
District Court Opinion at 20-21; accord 47 C.F.R. §
61.54(j)(1994)(special rules affecting a particular item must be
specifically referred to in connection with such item).

40) FCC 2003 Decision Footnote 19 page 3

Because the district court ultimately found that AT&T’s refusal to
accept the transfer from the Inga Companies to CCI was improper
and ordered AT&T to accept it, we assume the legitimacy of that
transfer, retroactive to the time when it should have occurred.

41) Plaintiffs have provided significant comments showing AT&T did not properly deny the
CCl to PSE traffic only transfer. AT&T initially claimed to the DC Circuit that on Jan 27"
1995 it denied the CCI-PSE traffic only transfer. AT&T then changed its tune when it knew it
had not denied it on Jan 27" 1995 and instead claimed that a Jan 23 1995 letter was the denial
of the CCI-PSE traffic only transfer; however that Jan 23, 1995 letter was a late denial of the
Inga to CCI plan transfer.

42) AT&T never denied the direct Inga to PSE traffic only transfer within the 15 days.
The failure to meet the 15 days precludes all AT&T defenses. Therefore if the NJFDC still does
not understand that AT&T’s only defense was fraudulent use and that defense was denied by
Judge Politan by 1996 as having no merit ----then FCC can also rule that the direct Inga to PSE
traffic only transfer in which AT&T has presented zero evidence of denying the Inga-PSE
traffic only transfer within 15 days, would thus be recognized as a permissible traffic only non-
plan transfer.
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43) Whether the Commission determines that the Inga-PSE traffic only transfer could be done
via 2.1.8 as agreed by AT&T and plaintiffs or by delete and add scenario under 3.3.1.Q-bullet 4
either way is acceptable. AT&T itself conceded that in its comments to the FCC on August 26,
1996 here as Exhibit L

Those rulings are phrased in terms of whether or not Section 2.1.8
"or any other provision of AT&Ts Tariff F.C.C. No. 2"
prohibited the transfer.

44) AT&T simply chose not to process the Inga to PSE transfer and instead continued to argue
over the CCI-PSE transfer due to security deposits. CCl, Inga Companies, and PSE removed
AT&T’s deposit argument from the equation by doing a direct Inga to PSE transfer and still
AT&T refused to transfer the traffic. AT&T confirmed receipt but simply ignored the Inga
Companies to PSE traffic only order.

45) 1t also should be noted that the Inga Companies had full Letter of Agency status on all end-
user records. So there was no need to get another signature under the Delete and Add 3.3.1.Q-4
account movement method or direct 2.1.8 transfer.

46) The Inga Companies could delete the accounts and simultaneously submit a new order to
join PSE’s CT-516. It would have been some extra paperwork but would have accomplished
the same goal as the direct 2.1.8 transfer. The benefit to the 3.3.1.Q-4 movement would have
been it would not result in the tariffed $50 per location record change charge when transferring
account locations under 2.1.8. There was no cost to delete and add end-user accounts using
section 3.3.1Q-4.

47) AT&T has never argued that 3.3.1Q-4 would not be a permissible way to move traffic. In
fact its counsel Charles Fash and ordering processing manager Joyce Suek advised petitioners
that the delete and add account movement scenario was permissible. AT&T has zero evidence
of denying the Inga to PSE traffic only transfer within 15 days and thus by law that transfer
should have been processed under either 2.1.8 or 3.3.1Q-4.

48) There was never a controversy under section 2.1.8 in 1995. AT&T and plaintiffs agreed
that PSE does not assume the revenue and time commitment whether the Inga Companies or
CCI was transferring the traffic to PSE. AT&T’s only defense to stop the traffic only transfers
ordered was section 2.2.4 fraudulent use. AT&T’s position that its Jan 231995 letter was a
denial of the CCI to PSE transfer was a proper denial but it was not.

49) In any event AT&T never did deny the Inga to PSE traffic only transfer within 15 days.
Judge Politan did not care whether 2.1.8 or 3.3.1Q-4--- delete and add method was used. His
Court in 1995 simply did not see the “any number” language in section 2.1.8 that AT&T also
pointed out to the DC Circuit this exact phrase that means any number of locations can transfer-
--i.e. traffic only transfer.
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50) Judge Politan by March 1996 clearly understood that AT&T’s only defense of fraudulent
use which was premised on the danger of not collecting revenue commitments for service that
would not even be rendered by AT&T was “not properly substantiated.” The case is over given
the fact that Judge Politan’s 1996 determination that the plans were June 17" 1994 immune
meant AT&T had zero merit for raising the fraudulent use defense under 2.2.4 to stop a 2.1.8 or
a 3.3.1Q-4 transfer in the first place---and Judge Politan did this w/o knowing about the Oct 23,
1995 FCC Order.

51) The FCC understood that fraudulent use is a fact based issue ---a judgment call—that it
does not get involved in as its only task is to interpret tariff language. Given the fact the Judge
Politan’s determination that the plans were June 17" 1994 immune and that is the Law of the
Case, means AT&T’s sole defense of fraudulent use has already been denied as of the March
1996 NJFDC Decision. If Judge Wigenton does not accept Judge Politan’s determination that
the plans were pre June 17 1994 immune then the FCC 2003 Decision advises the District
Court to handle the duration of the June 17" 1994 grandfather exemption.

52) Even if the FCC were to determine that section 2.2.4 fraudulent use allows AT&T to
prohibit a 2.1.8 or a 3.3.1.Q-4 transfer from either CCI or Inga Companies to PSE, AT&T still
loses as it has already been established that the fraudulent use defense had no merit as the plans
were pre June 17" 1994 immune until 2004 as indicated under the tariff. By 2004 the entire
revenue and commitment would have been ameliorated.

53) The mere fact that that the FCC states there is argument over the duration of the pre June
17 1994 immunity means that by law it must be determined in plaintiff’s favor. The established
rule is that ambiguous tariffs are construed in favor of the customer. In the Matter of The
Associated Press, 72 FCC 2d 760 (1979), the Commission held:

In interpreting tariff language we believe it appropriate to refer to
our decision in Commodity News Services, Inc., 29 FCC 1208
(Initial Decision), aff’d, 29 FCC 1205 (1960), which states the
rather well settled rule as follows:

Tariffs are to be interpreted according to the reasonable
construction of their language; neither the intent of the framers nor
the practice of the carrier controls, for the user cannot be charged
with knowledge of such intent or with the carrier’s canon of
construction.... However, if there is ambiguity in tariffs they should
be construed against the framer and favorably to users . . .. 29
FCC at 1213. Therefore, AT&T’s intent in promulgating this
regulation is irrelevant (emphasis added).

54) Petitioners submit that their rights under Section 2.1.8 are determined by the plain language
of Section 2.1.8, and that Section 2.1.8 does not contain an exception allowing AT&T to refuse
to make the transfers based on its perception of a reseller’s business motivation. (If Section
2.1.8 did contain an exception based on the subjective perception of AT&T, it would violate 47
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C.F.R. § 61.54 (j)’s requirement that “[t]he general rules (including definitions), regulations,
exceptions, and conditions which govern the tariff must be stated clearly and definitely.”)

Section 2.2.4 By Its Own Terms Does Not Apply Under These Circumstances

55) Section 2.2.4, by its plain language, prohibits the actual theft of WATS service by
fraudulent means. It has no application to a customer’s business disputes -- essentially contract
disputes -- with AT&T, and it would be unconscionable to permit AT&T to use a quasi-
criminal provision to force small competitors into accepting its own interpretation of every
term of its tariff.

56) Moreover, continuing its shameful efforts to fool the Commission through manipulating its
tariff provisions, AT&T, in its 1996 opposition, quotes the version of Section 2.2.4 which
became effective June 15, 1996. AT&T made prospective changes to 2.2.4 after Judge
Politan’s May 1995 Decision.

57) The applicable version of Section 2.2.4 is of course the one in effect in January 1995 when
Petitioners attempted to make the transfers at issue. The applicable version is not the same as
the one quoted by AT&T in its Opposition filed at the FCC in 1996. Section 2.1.8 of AT&T’s
Tariff F.C.C. No. 2 Is Not Conditioned on Nor Affected by Section 2.2.4.

58) Section 2.1.8 does not cross-reference Section 2.2.4. Pursuant to 47 C.F.R. § 61.54(j), “[a]
special rule, regulation, exception or condition affecting a particular item or rate must be
specifically referred to in connection with such item or rate.”

59) AT&T argued to the FCC in 1996 that “Section 2.1.8 does not require it to transfer traffic
without the plans “until [it] was satisfied that the transfer was not designed to avoid shortfall
payments in a scheme designed to defraud [it].”

60) In 1996 AT&T was only asserting fraudulent use and AT&T conceded to the Commission
that CCI maintains its plan commitments but by 2006 intentionally deceived Judge Bassler and
in 2014 intentionally deceived Judge Wigenton that obligations transfer on a traffic only
transfer.

“[i]ln the proceedings in the District Court, AT&T proffered
evidence clearly demonstrating the reasonableness of its belief
that the transfer of the traffic but not the underlying plans was
with the intent to avoid the payment of AT&T’s tariffed shortfall
and termination charges.”

61) NJFDC Jud%e Politan understood the plan obligations don’t transfer and stated in his
Courts March 5" 1996 Order that the parties could “revisit the issue of security at any time in
the future upon the filing of appropriate papers supported by credible documentary or
testimonial evidence (emphasis added).” March 5, 1996 Order at 18-20
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62) The fact is AT&T has never provided tariff evidence that the plans were not pre June 17,
1994 immune. That’s why AT&T decided to not pursue the $80 million in bogus shortfall
charges against CCl when AT&T settled with CCI while also paying CCI substantial cash.

63) AT&T also ignores the fact that Shortfall Charges have been attacked as being
unreasonable charges in violation of 47 U.S.C. § 201, and thus illegal; and that, additionally,
AT&T’s Tariff F.C.C. No. 2 Section 2.5.7 would preclude collection of such charges from
Petitioners in any event.

64) Furthermore shortfall charges tariffed by AT&T are unreasonable and so violate 47 U.S.C.
8 201. It is clear on its face that these charges are unreasonable and violate 47 U.S.C. 8 201. In
the RCA American designation order, the Commission noted that customers had protested the
provisions of the tariff which for “cancelling prematurely, [they] would be liable for all charges
remaining in the balance of the term.”

65) The customers’ protests of these provisions “center[ed] on the inherent unreasonableness in
binding a customer to a service term -- without similarly binding the carrier -- in a manner [that
is] unrelated to the carrier’s legitimate interest in assuring a reasonable return on its
investment.”

66) Further, it was pointed out RCA stood to “enjoy a double recovery for each premature
cancellation...” as RCA was “not obligated to deduct any payments obtained from the
replacement customer from the charges owed by the first customer.” It was further argued that
this type of cancellation provision “effectively hampers competition ... since the cost of moving
to a new ... carrier is greatly increased.” 84 FCC 2d 353, 9 26-27.

67) In ultimately rejecting RCA’s cancellation charges, the Commission noted that they were
based on a methodology that would unjustly “enrich the carrier for services not rendered.”
It was further noted that such a scheme went beyond “reimbursing the carrier for administration
and other non-recoverable costs resulting from premature ... cancellation ....”

68) In the Matter of RCA American Communications, Inc., 86 FCC2d 1197, 1 21. The
circumstances in this case make AT&T’s Shortfall Charges eminently less defensible as the
plans were immune from shortfall as they were pre June 17" 1994 ordered as Judge Politan
determined.

69) The FCC 2007 Order properly determined that there was no controversy under 2.1.8 in
1995 and all of AT&T’s bogus defenses in which no evidence was ever presented are
precluded.

70) The only defense in 1995 was fraudulent use (2.2.4) and by 1996 Judge Politan properly
determined it had no merit.
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FCC BRIEF TO DC CIRCUIT

71) The FCC was not asked to interpret the obligation allocation under 2.1.8 as there was no
controversy or uncertainty between the parties in 1995. However a review of the FCC’s brief
filed with the DC. Circuit makes it abundantly clear that the FCC interpreted 2.1.8 so as not to
require a transfer of the S&T obligations in a partial traffic transfer. The FCC wrote:

More fundamentally, however, AT&T’s argument collapses,
because it incorrectly presumes that, apart from the transferee’s
assumption of liabilities (which occurs under a transfer of plans,
but not a transfer of traffic), a transfer of traffic and a transfer of
plans yields identical benefits and burdens to AT&T and its
customers. That is not the case. Where there is a wholesale
transfer of plans pursuant to section 2.1.8 (as in the Inga-to-CCl
transactions), the transferee “step[s] into the shoes of the
[transferor]™ and replaces the transferor as the party liable for any
future purchases of service. Order, para. 9 (JA 7) The transferor
does remain liable for "outstanding indebtedness” and the
"unexpired portion of any applicable minimum payment"
obligation existing at the time of the transfer. See order n46 (JA 6
) (quoting section 2.1.8). By contrast, when only traffic is
moved, the party reducing its traffic (in this case CCI) "would
continue to subscribe to its existing CSTPII plans, and the totality
of the reciprocal obligations between that party and AT&T under
those CSTPII plans would remain in effect, both with respect to
service that already had been purchased at the time the traffic was
moved and with respect to any future service taken under the
plans. Order, para 9 (JA 7). Thus, each method of structuring the
transaction presents distinct benefits and obligations for both
AT&T and the customer, and the Commission's reading gives
meaning to section 2.1.8. (emphasis added)

72) 1t is clear that the FCC’s statement “gives meaning to section 2.1.8” that the traffic only
transaction under 2.1.8 only makes sense if the S&T obligations remain with the transferor.
Indeed, elsewhere in its brief, the FCC specifically states that it interpreted 2.1.8 in rejecting
AT&T’s position that S&T obligations transfer:

In arriving at the conclusion that section 2.1.8 of Tariff No. 2 did
not prohibit the requests made by CCI and PSE to transfer traffic,
the Commission rejected AT&T's contention that section 2.1.8
did not permit the transfer of traffic without a plan unless the
transferee assumed_the original customers liability. Id. at para. 9
(JA 6-8) The Commission stressed, however, that even with the
transfer of traffic, CCI still would have to meet its tariffed
commitments.” (emphasis added)
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73) And, once again, the FCC confirms that S&T obligations remain with plaintiffs’ plans:

The commission_concluded that CCI's obligations remained
under the CSTPII and RVPP plans, and that "AT&T's apparent
speculation that CCI would fail to meet these commitments and
would be judgment-proof did not justify its refusal to transfer the
traffic in question." (emphasis added)

* * *

Section 2.1.8 states that a Customer may not transfer WATS,
including any associated telephone numbers(s)" to a new
customer unless the new customer confirms "in writing that it
agrees to assume all obligations of the former Customer at the
time of transfer or assignment.” The Commission explained that
AT&T had acknowledged in its comments that the subject of that
limitation--WATS--referred to the plans themselves. Order,
para.9 (JA 6); see AT&T opposition at 10 (JA 249) (in this case
the relevant WATS services [to which section 2.1.8's transfer
provisions apply] are the CSTPII plans”. The Commission
concluded--- consistent with AT&T's acknowledgement--that the
assumption -of -obligations limitation applied to "the wholesale
transfer of "WATS" and “did _not preclude or otherwise
govern... the movement of end-user traffic from one aggregator to
another, as CCI and PSE sought to effect in this case." Order,
para. 9 (JA 6-7)

74) The 2007 FCC Order determined that the Judge Bassler issue of which obligations transfers
did not expand the scope of the Third Circuit referral on fraudulent use. The fact is there was
never a controversy under 2.1.8. Both parties agreed that Customer of Record obligations
(Shortfall and termination) only transfer when the plan is transferred. The FCC was not asked
to interpret obligation allocation as it was not a controversy. However the FCC has already
clearly interpreted it anyway. Additionally AT&T raising a defense in 2006 as to which
obligations transfer under 2.1.8 would be barred by the 15 days statute of limitations within
2.1.8.

AT&T Senior Counsel Certified to the District Court that the FCC Interpreted And
Advised AT&T That Adding The Transferring Of S&T Obligations On Traffic
Transfers Under 2.1.8 Was A Substantive Change

75) The following information amply demonstrates that AT&T knew S&T obligations do not
transfer on partial traffic transfers. The parties as well as the FCC agree on this. Over a month
after plaintiffs traffic only transfer AT&T pleaded with the FCC to amend its tariff on a
retroactive basis and filed on February 16, 1995 Tr8179 that would mandate that when
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substantial locations were transferred the plan automatically transfers so as to force the plan
obligations to transfer.

“If a Customer seeks to transfer, to one or more other Customers,
all or substantially all of the 800 numbers associated with an
existing AT&T 800 Service Term Plan or Contract Tariff, and the
anticipated result of such a transfer would be that the usage and/or
revenue from the remaining 800 numbers associated with the term
plan or Contract Tariff (based on the past 12 months of usage)
would not meet the usage and/or_revenue commitment of the
volume or _term plan or Contract Tariff, the transfer will be
deemed a transfer of the associated volume or term plan or
Contract Tariff to such other Customer(s), and may only be
completed in accordance with this Section. If the transfer of
service is to a group of two or more other Customers, the new
Customer for the volume or term plan or contract tariff will be that
group. Each customer in the group will be jointly and severally
liable for all of the obligations associated with the transferred
service and volume or term plan or Contract Tariff.

76) The converse of course is that if the transfer did not result in substantially all the traffic
being transferred the usage and/or revenue commitment of the volume or term plan remained
with the transferor. If under 2.1.8 plan obligations transfer without the plan then AT&T
would not have required the plan to transfer in or to make the plan obligations transfer. AT&T
would have only insisted that the obligations transfer if that could be done—but it couldn’t.

77) Section 2.1.8 does not have a sliding scale of which obligations transfer based upon how
much traffic transfers. It is either a traffic only transfer or a plan transfer. Anything less than
100% of the accounts transferring is a traffic only transfer. It is either you’re pregnant or you
are not pregnant—not close enough horseshoes.

78) The following certified statements were made to NJFDC Judge Politan by AT&T counsel
Richard Meade and therefore there was no controversy or uncertainty regarding which
obligations transfer in 1995 and thus there was no need for the FCC to interpret which
obligations transfer as all parties agreed the plan obligations stay with the non-transferred
plan. AT&T’s sole defense was 2.2.4 fraudulent use which Judge Politan determined had no
merit because the plans were pre June 17" 1994 grandfathered from shortfall.

79) AT&T counsel Meade certifies, (1) that S&T obligations remain with CSTPII plans; (2)
that AT&T was advised by the FCC that it was making substantive changes Tr8179 which
would not mandate that the traffic transfer be treated as a plan transfer and (3) an admission
that any new changes made under Tr9229 by adding security deposits against potential shortfall
would be prospective only and have no effect on traffic transfer at hand.
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Mr. Meade testified:

Under CClI's requested location transfer, CCI would have
nominally remained the customer of Record for the CSTPII's. But
by transferring revenue-producing accounts, CCI would apparently
have rendered itself an asset less shell unable to either fulfill its
commitments or to pay its shortfall or termination charges."

80) AT&T’s rhetoric that CCI would be an asset less shell is false because the plans were pre
June 17" 1994 immune as determined by Judge Politan, but there is no longer an issue due to
AT&T’s illegal fraudulent use remedy. Even if the FCC had decided that under the tariff the
2.2.4 fraudulent use provision could prevent a 2.1.8 or a 3.3.1.Q-4 delete and add transfer the
buck still stops with the District Court that has already determined the plans were immune and
thus determined in March 1996 that AT&T sole defense of fraudulent use 2.2.4 had no merit.
The tariff indicates the CSTPII/RVPP Option B plans were shortfall immune till Jan 2004.

81) Meade testified further regarding Tr. 8179

The FCC was concerned that the modified language in Section
2.1.8(c) would have had a broader effect than was needed to
achieve AT&T's specific purpose, which was simply to clarify its
existing right to prevent a location transfer intended to avoid
payment of charges, and so would constitute a substantive tariff

change.

82) Thus, AT&T’s counsel admits that the FCC in AT&T’s 1995 Substantive Cause Pleading
decided against AT&T. All substantive changes are prospective only and thus would not affect
the traffic transfer at hand.

Other Meade statements are helpful:

“I and others at AT&T had a number of discussions with the FCC
concerning Transmittal No. 8179. In the course of

those discussions we explored alternative tariff language that
would address more directly the problem (the separation of assets
and liabilities) that give rise to the initial filing without requiring a
determination as to whether the parties to the transfer intended to
avoid payment of charges.”

In particular we discussed an alternative approach by which
AT&T's concern would be met by requiring a deposit (either in
cash or by letter of credit) in the amount of the projected shortfall
charge that would apply as a result of the location transfer. The
FCC was receptive to this approach, but noted that it would
represent a significant change from the pending filing and that it
would be appropriate to make that change as a new transmittal,
thereby providing interested parties with a new opportunity to state
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objections. The Commission asked that AT&T withdraw
Transmittal 8179 and submit the new approach as a new filing.

Over the summer, AT&T discussed the contemplated across- the-
board tariff filing with representatives of a reseller trade group, the
Telecommunications Reseller Association ("TRA"™) which includes
resellers that will be affected by and interested in this package.
Revisions were made in response to the reseller input. The
contemplated changes were discussed further with the FCC in
August and September, and further revisions made. All of these
revisions were circulated among the many affected product
management groups within AT&T for approval. The time between
the withdrawal of Transmittal No. 8179 in June and the filing of
transmittal No. 9229 in October was a result of AT&T's desire to
solicit and respond to input from resellers and the FCC, and the
need to obtain approval from the many different product
management groups affected by the changes.

On October 26th 1995, AT&T Corp. filed Tariff Transmittal No
9229 with the FCC. Transmittal No 9229 addresses the problem
implicated in the CCI-PSE transfer--- the segregation of assets
(locations) from liabilities (plan commitments) --- in the following
manner.

83) AT&T then explains within paragraph 15 that it added Deposit Requirements to 2.1.8

The Deposit for Shortfall Charges included in Transmittal No.
9229 is a new concept that meets AT&T's business concern more
directly, without addressing the question of intent. Because this is
new, it will apply only to newly ordered term plans, and so would
not be determinative of the issue presented on the CCI/PSE
transfer.

84) Thus, despite AT&T’s current stance that it was merely making “clearer” what was
supposedly already clear and encompassed within 2.1.8, Meade’s testimony clearly indicates
that many new changes were being discussed with many people and none would affect
plaintiffs as all substantive tariff changes are prospective. The simple fact is that counsel
admitted that the FCC advised AT&T that the changes were substantive and, thus, AT&T lost
its Substantial Cause Pleading to retroactively change the tariff.

85) The fact is on June 2, 1995 Transmittal 8179 was withdrawn in the face of adverse
determination by the FCC and on October 26, 1995, AT&T filed Tr9229 which became the
November 1995 prospective tariff change to add security deposits against potential shortfall.
This was further conclusive tariff evidence that 2.2.8 allowed traffic only transfers and the
revenue and time commitment stay with the non-transferred plan.
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86) AT&T Counsel Admitted To The Third Circuit What The FCC’s “Final Position”
Was In Reference AT&T Substantial Cause Pleadings- Agreeing with fellow Counsel
Richard Meade.

87) During oral argument in 1997 (well after AT&T’s Substantial Cause Pleadings and
proposed retroactive Transmittal 8179) AT&T’s counsel admitted under continued questioning
on this subject from the Third Circuit that the FCC’s final determination of its Substantial
Cause Pleading was that forcing a plan to transfer so as to force the plan obligations to transfer
was more than a mere codification.

Third Circuit Oral Pg 43:

Carpenter: We thought the issue would be decided. The FCC asked us to
withdraw the complaint because the FCC thought we had done more in the tariff
language than codify what the tariff already meant

88) The issue of whether AT&T could subjectively determine that a traffic only transfer was a
plan transfer was decided when AT&T lost its Substantial Cause Pleading as AT&T counsel
admits herein.

AT&T Attempted To Cover Up The Fact That It Lost
The Substantial Cause Pleading To the FCC

89) In its May 22' 2006 brief to Judge Bassler, AT&T stated:

AT&T explicitly and consistently maintained that the proposed
change was a clarification. That is what it told the FCC when it
filed the proposed revision, (see letter Richard Meade, AT&T
Senior Attorney to David Nall, FCC Deputy Division Chief.
(Feb. 16™ | 1995) at 2, Brown Supp. Aff., Ex. B), and what it
told this Court. (emphasis added)

90) The fact that AT&T started with its “clarification assertion” in its Substantial Cause
Pleading in February 1995 and revived it in June 2005 before Judge Bassler’s Court does not
mean AT&T has always maintained this bogus assertion.

91)As AT&T counsel Mr. Meade certified in Nov 1995 and AT&T Counsel Carpenter stated in
1997 AT&T lost its” Tr. 8179 Substantial Cause Pleading with the FCC on this clarification
Tr8179 Substantive Cause Pleading in 1995. Therefore, it was impossible for AT&T to have
explicitly and consistently maintained the same nonsense before the FCC.
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92) The conspicuously absent, non-maintained bogus position further substantiates that the
FCC interpreted and AT&T lost its Substantial Cause Pleading because AT&T knew it couldn’t
argue it before the FCC. Even if AT&T asserted it the FCC already decided it was bogus in
1995. It was simply part of the intentional series of misrepresentations on NJFDC Judge
Bassler. Simply put the FCC has already advised AT&T that it can’t force a plan transfer so as
to force the plan commitments to transfer simply based upon the quantity of locations being
transferred.

AT&T Counsel Confirms S&T Obligations Do Not Transfer On Traffic Transfers And
Sheds Light On AT&T’s Strategy To Curtail Access To Deeper Discount Plans

93) On July 7, 1995, AT&T counsel Charles Fash sent a letter to plaintiff’s counsel and a
competitor aggregator, Darren B Swain (DBA US Communications), that was attempting to
transfer traffic under 2.1.8 to one of Plaintiffs’ plans.

Fash writes in reference to 2.1.8 transfers:

It appears to AT&T at this juncture that transfer of all but two of
the locations as requested by Mr. Swain would render not only
the plan, but Darren B. Swain, Inc., an empty shell devoid of
assets with which to pay tariffed charges “associated with the

plan”.

94) Mr. Fash is acknowledging that S&T obligations stay with the customers’ plan, under 2.1.8,
which Judge Politan, the FCC, AT&T and plaintiffs all agreed with in 1995. That is why Judge
Politan did not refer the question of which obligations transfer. AT&T counsel repeatedly
stated to Judge Politan in 1995 that revenue and time commitments do not transfer and AT&T
had a right under 2.2.4 to deny the transfer based upon suspecting that it would be deprived of
collecting shortfall. Judge Politan was ready to scream if he heard it again. “The Court: I
know all these facts, Mr Whitmer. | really do. I swear to God.”

95) AT&T’s position today is that 2.1.8 does allow traffic only to transfer but in 2006 created a
new defense that “all obligations” transfer which the FCC 2007 Order denied. AT&T also
endorses 3.3.1.Q bullet 4 “delete and add” position and neither account movement method
would result in shortfall and termination obligations being transferred to the new customer.

96) Common sense: Why would plan obligations transfer when traffic is transferred under
section 2.1.8 when AT&T concedes plan obligations do not transfer using 3.3.1.Q4 (delete and
add?) If there were a difference in which obligations transfer between the two tariff sections
than any customer that is receiving accounts would say..... don’t use 2.1.8 use 3.3.1Q4 because
we don’t want to be responsible for paying for bad debt on accounts that are not even
transferred to us. Yes under AT&T’s 2006 created defense the new customer assumes all
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obligations on a traffic only transfer and incredibly the new customer must be liable for bad
debt on accounts it doesn’t even have transferred to it. This is why AT&T has no evidence—it
doesn’t exist. It was simply an intentional fraud on Judge Bassler then the FCC and then Judge
Wigenton. AT&T counsels intentionally engaged in a fraud on the NJFDC and the FCC.

97) AT&T’s “all obligations” 2006 minted defense was simply an intentional fraud on Judge
Bassler that was carried to the FCC in 2006 and then used on Judge Wigenton in 2014. The
FCC 2007 Order killed AT&T’s 2.1.8 “all obligations” intentional fraud within a month after
Judge Bassler referred it to the FCC.

98) Section 2.1.8 traffic transfers allowed AT&T customers the option to move accounts from
28% to 66% with one AT&T Transfer of Service Form (TSA) form. AT&T’s endorsed
3.3.1.Q4 (delete and add) option required aggregators to obtain forms signed by each end-user
if the aggregator did not have a Letter of Agency for each end-user like Plaintiffs had.

99) AT&T to extolled to the DC Circuit all the wonderful benefits of transferring traffic using
Section 2.1.8; as plaintiffs attempted, and which the D.C. Circuit Decision reiterated; D.C.
Circuit, pg. 8-9 last line:

These include guarantees against service interruptions and the
loss of particular 800 numbers, as well as exemption from a
requirement that resellers obtain their end-users’ written consent
prior to the transaction. See AT&T Br. at 21-23. (emphasis
added)

100) The reason why AT&T is correct that no consent was needed prior to the transfer was that
AT&T required all aggregators to obtain for each end-user location--- Letters of Agency when
initially signing up an account or prior to using 2.1.8 —which plaintiffs had obtained. AT&T did
this to restrict the number of accounts that plaintiffs could enroll, as AT&T was aware that
getting full agency from businesses to control their number was a much tougher sell.

101) Therefore AT&T was correct that consent was not needed at the time of the 2.1.8 transfer
as FULL NO RESTRICTION AGENCY had already been obtained prior to a traffic only
transfer. This is no controversy or uncertainty. If full agency was in place either the accounts
could be moved via 2.1.8 or 3.3.1Q4. If there was no agency in place the accounts could still
move but they needed to be deleted by CCI or Inga and signed into PSE’s CT-516 plan. In any
event the accounts could move without the plan under FCC Tariff No2 and the Customer of
Record plan obligations stay with the non-transferred plan. Under either transfer method ( 2.1.8
or 3.3.1Q4) the bad debt on the accounts not transferred remained with the non-transferred
plan.

102) AT&T counsel Carpenter stated during DC Circuit oral argument that AT&T only
allowed one or two accounts to transfer without S&T obligations; however the tariff shows no
cap and the tariff offered Promo 183 in which AT&T waived the $50 fee per account
transferred under 2.1.8 on the first 500 accounts per plan before paying for the balance.
Plaintiffs have also provided 6 certifications from other AT&T customers certifying their
businesses routinely transferred many accounts.
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103) AT&T clearly advised the FCC in 1996 that section 2.1.8 allowed traffic only transfers
and CCI must keep its revenue and time commitments and thus be responsible for shortfall and
termination liability for failure to meet those Customer of Record plan commitments, and
AT&T’s only defense was fraudulent use under 2.2.4 which Judge Politan determined in 1996
was meritless.

AT&T August 26, 1996 FCC Comments page 11:

Under the terms of CCI's requested transfer, CCl would have remained
the customer of record for the CSTP Il Plans; but by transferring its
revenue-producing accounts, CCl could render itself an assetless shell,
unable to either fulfill its revenue commitments to AT&T or pay its
shortfall or termination charges. Petitioners assert in their Petition
that this transfer of traffic (but not the CSTP Il Plans) was part of CCI's
"business plan™ to provide its end users with lower rates pending
completion of negotiations with AT&T for a contract tariff similar to
Contract Tariff 516 subscribed to by PSE (to which the customer
accounts were to be transferred.)

104) Above AT&T is correct the plan had already met its fiscal year revenue commitments and
accounts were being parked on PSE and could be taken back with 30 days and the end-users
would have enjoyed additional discounts while plaintiffs continued to negotiate its own
contract tariff. The plans were pre June 17, 1994 immune so AT&T’s bogus speculation of
being deprived of shortfall ~which by definition is for services never rendered never had merit
with Judge Politan as the street smart Judge Politan knew AT&T was looking to put plaintiffs
out of business.

105) Even if the FCC agreed with AT&T in Jan 1995’s substantial cause pleading position
plaintiffs’ would still prevail as the transaction would simply be classified as an entire plan
transfer and, as per AT&T, would be accorded a 66% discount anyway:

AT&T’s brief to FCC May 22" 2006 Exhibit A pg. 13

First, the purpose articulated by Petitioners did not require the
transfer of the traffic without the plan; it could have been
accomplished merely by an agreement with PSE which could
have been entered into even with a transfer of the underlying
plans. There is thus no explanation for Petitioners’ failure to
transfer to PSE the entire plan (including the shortfall and
termination obligations) other than the illicit desire to separate
the plans’ traffic from their liabilities and thereby to evade the
shortfall or separation of the plans’ assets (revenue stream) from
their liabilities (volume commitments) could simply have no
other purpose.

106) So the FCC decision is moot from the standpoint that even if plaintiffs were forced to
transfer the plan AT&T is still conceding it would have provided the 66% anyway. Plaintiffs
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wanted to keep its pre June 17" 1994 grandfathered plans because the plans could be merged
into a Contract tariff of its own. Retaining our plan would also mean not having to post millions
of dollars of security deposit on a new Contract Tariff.

107) AT&T’s statement is clearly acknowledging that S&T do not transfer. However plaintiffs
preferred to do a traffic transfer and keep the plans. Hopefully, ambiguity can be cleared by
understanding that under 2.1.8 there are only two scenarios: A) Plan Transfer: the accounts,
S&T and the plan all transfer. B) Traffic Transfer: The accounts transfer and the CSTPII plan
with its associated S&T obligations stay with the plan.

108) There is no option under the tariff in which you can transfer traffic and S&T obligations
and keep the plan which is what AT&T created before Judge Bassler in 2006. Plaintiffs AT&T
Transfer forms clearly state to do a traffic only transfer. The S&T obligations have to stay with
the plan.

Here is Mr. Carpenter again supporting plaintiffs during Third Circuit Oral Argument: Pg 15

We point out in our brief that there’s a distinction between
transfers of entire plans, transfers of individual end-users
locations. That when the “plan” is transferred, "all the
obligations' have to go along with it.

and...

When you’re transferring all the traffic, you’re transferring the
plan. That is —and the obligations have to go with it, shortfall and
termination liability. (emphasis added)

109) The reason why you have to put mandatory instructional notes on the form is because the
same form is used for either plan transfers or traffic transfers.

The D.C Circuit asked AT&T counsel Carpenter (Nov 12" 2004 Tr. Page 12 Line 22) What all
obligations meant and correctly declared it varied, depending upon what’s transferred:

Mr. Carpenter: Yes, but what it means to assume all the obligations. What
obligations apply may vary depending on what's transferred. *

* AT&T Further Reply Comments to FCC page 4:

“As AT&T’s customers-of-record, Petitioners were responsible for the tariffed shortfall and termination
charges. Section 3.3.1.Q of AT&T FCC No 2 See also AT&T Further Comments filed April 2" 2003
(“AT&T’s Further Comments 2003”) at 7-8.

Also See FCC Declaratory Ruling pg 7 footnote 52.
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CONCLUSION

110) All parties agreed in 1995 that 2.1.8 allowed traffic only transfers and agreed the revenue
and time commitments and their associated liabilities for shortfall and termination do not
transfer under 2.1.8. Pursuant to AT&T tariff at 3.3.1.Q bullet 10 the S&T obligations stay with
customer.

AT&T Reply brief to DC Circuit:

AT&T never stated below that Section 2.1.8 “applied only to the
transfer of the CSTPII Plans’ themselves,” and that the provision
is inapplicable to transfers of traffic only—without the plan and
its associated obligations.

There is no controversy/uncertainty at this point as AT&T has conceded to Judge Bassler that
2.1.8 allows traffic only transfers and the AT&T’s 2006 created “all obligations” defense was
determined by the Jan 12" 2007 FCC Order as not expanding the scope of the Third Circuit
referral that only deals with the 1995 controversy of fraudulent use---that became a non-
controversy in 1996.

111) Not withstanding that plaintiffs used section 2.1.8 option, Judge Politan and the FCC
stated it would be permissible to use 3.3.1.Q bullet 4 (Delete and Add). AT&T’s own counsel
also said this was permitted. AT&T counsel Fash claimed that S&T obligations do not
transfer under 3.3.1Q4 delete and Add.

AT&T sole defense of fraudulent use has already been determined by Judge Politan’s 1996
Court as having no merit because the plans were pre June 17" 1994 immune. There is nothing
left for the FCC to do and that is why there has been no FCC decision and there should not be
an FCC Decision as there are no pending controversies.

The NJFDC at this point has to simply decide if Judge Politan’s March 5" 1996 determination
that the plans were pre June 17, 1994 immune—in which his Court determined without the
benefit of knowing of the FCC’s Oct 23, 1995 Order ---is the Law of the Case and the damages
phase can commence---OR the NJFDC will need to have hearings on the pre June 17, 1994
issue as well as other plaintiff claims as per the FCC’s 2003 Order at fn 87 and fn 94.

Very truly yours,
Raymond A. Grimes
CC: Client

CC: FCC
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PUBLIC SERVICE ENTERPRISES ?“" 3
OF PENNSYLVANIA, INC. .
4% OWEN STREET, FORTY FORT, PA. 18704 d 7
PHONE 717/257-5161

January 31, 1994

Mrs. Ann Anderson
Minnespolis Fron End Center.
501 Marquetts Avenue South
10th Floor

Minneapolis, MN 55402-31233

Sent Via Facsimile and Regylar Mail

Desar Ann: |

Pleass fnd & properly executed AT&T Transfer of Service Agreements (I‘SA,) and Agency Letter to
move all the end-user locations, except the 18] account number and 131 lead account mumber into
" PSE's CT 516 (CSTP/RVEP Plan ID # 003690) effective Janusry 1, 1995 as per our original order.

The individual plans should each receive their own bill group as Bsted below:

PlanID # Repog Group Renort Group Name
001351 038 " CClool
002828 - 039 . CCIo02
001583 040 : CCI003
003124 .ol ) CCI004
002430 042 CCIo0s
003663 043 CCroos
003468 044 CCIo07
003524 045 CCHO08.
402829 046 - CCI009

This order is solely to move the locations associated with thess plans and not intended to in eny way to
discontinue the plans, .

Sincerely,

@mﬂ.@&m@

Sara B, Petticrew
\SBP

Encleosures

29



EXHIBIT B

30



Tiewe4 Y, SR P /B2

ion 31695 2:172M  WINBACK & CONSERVE

el mf

kw Comatarnt F—7-m e Ay Agpcistuan
[Cusiomar: heceby appoints

[ ["Agens™) a3 i agunt for
the purpase of placing orders with AT&T Corp., pursusat 1 the fallowing tariff(s).

ATAT Twff F.C.C. No. | (Section 2.41.8)
ATAT Tl F.CC. No. 2 (Section 2.6.1.8)
ATAT Taiff P.C.C. No. 4 (Section 2.5.1.B.)
AT&T TarffF.C.C. No. 7 (Saction 2.5,1.8.)
ATAT Tuiff F.CC. No. 9 (Section 25,1 8.
ATAT Tastf P.C.C. No. 11 (Section 2.5.1.B)
ATAT TufTF.C.C. No. 13 (Saciion 7.2.18.3.)
ATAT Teiff F.C.C. No.
As provids ia tbe tariff, Customer retaing responsibilicy for compliance with tariff
regulations and any act or omistlon of Agent. regardiess of eny limitations Oumur

place on Agears sucbariny. 1, ::W T m.—.u- MW‘“‘"’“‘

&v‘%ﬂié,_h emmployeas of Agent
: Lagal Name) ﬂnﬁuhﬂlopluudmuﬁrr
this agency sppointment:

By: mens o s, T Pessidert
(Sigrarure) ‘
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PUBLIC SERVICE ENTERPRISES
OF PENNSYLVANIA, INC. P 2

i35 OWEN STREET, FORTY FORT, P4, 18704

%d?ﬁ;:lr:ﬁ H7/257.3141

January 16, 1995 CONFIDENTIAL (o7
DONOTCOPY 7

Mr. Larry G. Shipp

Combined Companies, Inc,

7061 W. Commerefal Blvd., Suits 5K
Tamarac, FL 33319

Dear Mr, Shipp:

Please eccept this letter as onfirmation that Public Service Enterprises of Pennsylvania, Inc.
(PSE) will provide Combined Compenies, Inc. (CCI) with eighty percent ( 80% ) of the
eamned credit provided PSE on its WIS Report for 800 qualified traffic placed by CCI with
PSE on its Contract Tariff No. 516 and a seven percent (7%) credit for traffie placed by
CCI en PSE's Contract Tariff No. 435, as appropriate. Any supplemental discount received
or claimed for CPPI10 is for the account of PSE.

CCT estimates this initial traffie to be approximately $4,100,000.00 monthly.

CCI's Endusers will be billed by AT&T at the prevailing AT&T Tariff 2 CSTP rates, less
twenty three percent (23%) Customer Specific Term Plan (CSTP) discount, and 5.5%
Revenue Volume Pricing Plen (RYPP) discount,

CCI will be paid by PSE within ten (10) days of PSE's receipt of its credits associated with
Contract Tariff 516 and Cortract Tariff 435 respectively,

PSE understands that CCI is not discontinuing these plans, and therefore remains responsible
for any commitment associated with them. Accordingly, PSE agrees that upon 20 days
written notice from CCI of 2 AT&T requirement that CCI meet its commitments 1o ATA&T,
PSE shall assist CCI in moving any or 21l of its accounts placed with PSE into any CCI pian
CCI chall designate, in order for CCI 1o meet its commitment to AT&T,

'A-cceptcd :

Combifigd Companies, Inc.
Larry G. Shipp
Is: President
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December 17, 1994

Mr. Tom Jones Confidential & Proprietary
AT&T ,

227 West Monroe ' Delivered Via Facsimile
Chicago, IL 60606 -

Dear Tom:

Thank you for the update on Friday. I am glad that it appears we are making progress
and that "there is real interest” from AT&T in our proposal.

As requested, find following an Executive Surnnary (or overview) of our business
operations as they might relate to our proposed Contract Tariff with AT&T

As I indicated in phone conversations last week, Combined Companies, Inc. (CCI) was
formed specifically to "consolidate" through nmierger/acquisition the sales and
marketing assets and resources of numerous teleconm unications resale companies
nationwide. At the present time we have fiffeen partner companies, and are in final
discussions with over 11 others.

As you will note in the Executive Summary that follows, CCI, though a relatively new
corporation has already put fogether, through acquisition, revenues in excess of 3100

Million Dollars annualized.

We are currently in the final negotiations witl carriers otleer than AT&T, and
anticipate an offer of a from one or more of these carriers within the next ten days.

Tom, as I indicated to you, our intention is itot fo lrave more than one primary IXC
agreement (AT& T, MCI, Sprint), and therefore the timing of our discussions with
AT&T and the likelihood of a "deal” in the near future could be very important fo our
decision process.

I look forward to your continued updates on the status of A T&T's interest and remain
hopeful that this Tuesday's meeting produces the desired response.

Best personal regards.

- 7051 West Commercial Blvel, Suite 5K, Tamarac, FL 33319 -
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Combined Companies, Inc.

January 5, 1995

Mr. Tom Jones
ATET
227 West Monroe

Chicago, IL 60606
Dear Tom:

Mﬁdmwﬂmmﬂtmm&quwﬂ.
1994 '

@ A List of all other resellers/aggregators with q@ﬂhwmhmw
cT?

A: #mnmmm,mmwammmama
companies is confidential and cannot be released, however, [ can advise you that the
[fifteen member companies have collectively a 40% imterest in CCI, with the remaining
60% controlled by myself and my partners.

Addisionally, certain specific customners are already knavwn to AT&T, as we have notified -
AT&T of the transaction and provided a Transfer of Service Agreement to facilitate the
name change. -

O: Lists of each existing AT&T plan held by participating resellers that would be rolled
irse the proposed CT?

A: The specific plan(s) that would be rolled into the proposed CT would depend on the
final negotiations with AT& T as 1o the dollar amount of the CT (dealing with existing
business). However, in general, as we have previously stated we are looking at
approximately $100,000,000 of existing commitment (over three years), that we would be
looking to assume over @ new five year term, with the balance of our new commitment
being the win-back component.

Q' A completed Traffic Distribution response as articulated in the Offer Development
Document included in this fax.

A: As discussed with you by phona, oar read of the Offer Development Document

« 7061 W, Commercial Blvd, Suite SE, Tamarac, FL 33319 -
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provided, is that the majority of the questions are for AT&T to complete; however, we can

Q: Clarification on kow much of the existing AT&T traffic is residential vs. business by
minsstes and plan? :

A: Our analysis of our existing traffic indicates that the overwhelming majority of our
traffic is business; and that any residential traffic is incidental However, as we have
discussed previously, we would be very inierested in having residential be a component of
our CT, as we are currently placing a substantial amount of residential with MCI and
Wiltel as part of our ABA offerings.

Q: iIn adduion, mmwmmmmmmmm
move to ATET would be helpful

A: As we kave previously represented, we are prepared to "start out" with a minimim of
51,000,000 of win-back business and grow that base along the lines of the first year pro-
forma previously provided AT&T.

Tom, as we khave discusred numerous times, wmwﬁwmdwmﬁ AT&T's apparent
lack of desire 10 meet with us face-to-face fo discuss our business plan. It seems incredible
1o me, especially in light of what we are offering AT&T, that this can not be accomplisked

As I have advised you, we have had very meaningful discussions with other IXC's, and in
fact have signed an agreement with Sprint; and are considering doing the same with MCI.
Every day thet goes by with no progress, only makes the other competifive offers more
ariractive to us. Additionally, we are constantly being solicited by the existing AT&T
Contract Tariff holders to move onr traffic to their plans. Or in the alternate, we are
aware of existing CT's that very closely match the price points we are seeking without the
large win-back commitment thar we can jile for. I can only hold out 3o long. I need to see
some real interest from AT&T in the next couple of days.

= 706] W. Commercial Bivd, Suite 5K, Tamarac, FL 33319~
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@z2-27-93 18148 CHED SHD ~ LEGAL
Eram: Amunda 3hipp Ta: Mr. Tam Jones Diste: WGE T (5519

ocr

1 ook forward to hearing from you.

Larry G. Shipp
/LGS
Enclosures

- 7081 W, Commarcial Bivd, Suite SK, Tamarac, FL 33319 -

M1, LTS PEGSS
Pags 4ol B
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irom: Amands 5epp To. k. Tem Jures

@4 CHGD SrD = LEGAL

Cornbined Companies Inc.
Traffic Distribution Analysis
. Wandack Traffic Madel
3100.000,000 Commarment
Toial Dollars
Lraffic Category — 006
Leng Dirtance 351,300
Bog 331,700
Card 5 1,500
International 512,500
$108,000,060 Commitment
Total Dollars
Jraffic Category ooy
Long Distance 530,000
800 365,000
International 5 S 000
Note:

Both models are based on the following rates (cost per minute):

Long Distance @ $0.15 for win-back; $0.19 for existing
Inbound 800 @ 50.16 for win-back; $0.22 for existing
International @ $0.80 for win-back; $0.90 for existing

Calling Card @ $0.25

Cute. 1/ Tima: o 5843

$3.3%

31.70%
2.50%

12.50%

F0.00%
65.00%
5.00%

Total
Minutes

355,333,333
198,125,000
10,000,000
13,625,000

Total
Minstes

157,894,737
295,454,545
5 555556

MO, LTS FUEE
Page 6ol §

Avg Min

5922222
3,302,083
186,667
260417

Avp Min
Per Mon

13,157,891
24,621,211
462,9617

The Winback Madel is based on the ramp wmaaummmw
therefore amortized over five years; HMTrqﬁeMﬁdi:wmmu#
represents traffic we currently have.
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Ocrober 12, 1994

Mr. Alfonse Ingn

Winbaek & Conserve Program, Ine.
55 Main Street -

Little Falls, NY 07424

: :

This Agresment is made effective as of the ____/#™ _ day of October,
1994, by and between Combined Companies, Inc., 7061 West Commereial Blvd., Svite
5-K, Tamarac, FL 33319 ("CCI"), and Winback & Conserve Program, Inc. 55 Main
Street, Listle Falls, NJ 07424 ("Winback™. - .

WHEREAS, CCI and Winback have negoriated an arrangement whereby
Winback will participate with CCI as a partner company, pursuant to a formal agreement
which the parties agree 10 negotiate at a later date, sand .

WHEREAS, the short and long term goal of CCI, and its parmer companies,
which will include Winback, is to consolidate individual customer bases of partner
companies under CCI, and to offer consolidated product procurement, centralization of
administration and management, marketing and customer service, for the mutual benefit

of the parties hareto, and

WHEREAS, the parties understand and agree that certain steps need to be taken
immediately to achieve the goals of this agreement, .

NOW THEREFORE, In considerstion of the mutual covenams and promises
contained herein, intending to be legally bound, the adequacy and receipt of which are
bereby acknowledged, the parties hereto agree as follows:

1. CCT and Winback hereby agree to cooperate each with the othar 10
facilitare discussions with AT&T for a certain ¢ustomized Contract Tariff for, among
other things, the mutual benefit of the parties hereto, including the discontinuance
without liability of certain Customer, Specific Term Plan e (hereinafter "the plans”) that
currently belong 10 Winback end CCL. Therefore,

a) Effective with the exccution of this Agreement, Winback will tansfer,
when requested by CCI, and CCI will accept all the plans transferred. The plans being
transferred, through use of an AT&T Transfer of Service Agreement(s) following are
identified by plan ID, Obligation Per Year, Start Date, Number of Accounts, YTD
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Revepue, Manthly Volume, Promo Name, EBO or Not following on Exhibit “A" arached
hereto. The eurrent valume associated with these plans is estimated to be approximately
$4,124,349.00 monthly;

b) CCI and Winback agrees that.all promotional monies associated with
the plans owed Winback by AT&T shall continue to belong to Winback: and, if after the
transfer of the plang, AT&T remits the promotional monies 1o CCI, CCI shall
mdiatalyremith: shmw‘“’inblck.

2. ccrmmdmmmwlmuponmmmlmmofm
planned negotiations with AT&T, and warrants to Winback that when discontinued, the
plans will be consolidate into 2 Contract Tariff without any liability to Winback
associated with Winback’s previous commitments for the plans to AT&T. -

3 Upon completion of its planned negotiations with AT&T and CCI's
successful placement of Winback's traffic within a new Contract Tariff, CCI agrees to
provide Winback supplemental discounts equal 1o 80% of the discounts available to CCI,
for all existing traffic moved by Winback 1o CCI; provided however, that Winback agrees
to continue to use s best effors to keep the monthly volume of all usage within the plans
at not Jess than $3,500,000.00 monthly.

4. If CCI is unsuccessful in its planned negotiations with AT&T fora
Contact Tariff, CCT and Winback agree to continuz to cooperate with each other 10 locate
and identify an existing Contract Tariff for which they might qualify. In-addition, if CCI
is unsuccessfi] in negotiations with AT&T for its own contract tariff and pending the
location of another Contract Tariff for which the pardes may qualify, CCI will use jts best
efforts to park the traffic into Contract Tariff #516 for the benefit of the parties hereto,
and share the income as eamed by CCI as outlined in #4 above. While in Contract Tariff
# 516, the taffic will cam after CSTP (23%) and RVPP (approximately 5.9%) which
shall be passed directly to end users, and a supplemental discount to be negotiated with
the 516 contract holder.

5. If Cﬂhﬂmpﬁﬂwmﬂek!smpmlymdmwmmg
hereto that CCT will negotiate the right at its sole option to move the taffic back to CCI's
cnm:rulifnmmjrmmm;nymdmmmmmummd“ﬁmthqmmorm
their discontinuance.

6. In the évent of & breach or threatened breach by either party or its agents nf
the terms of this Agreement or the Mutual Confidentiality and Non-Disclosure .
Agreement berween the parties, the other party shall be entitied to an Injunction
prohibiting such breach in addition to other legal and equitable remedies available to it in
connection with such breach. Each party acknowledges that the Confidential Information
contained herein is valuable and unique 16 such other party end that use or disclosure of
this Agresment will result in irreparable injury 10 the other party. -



7. This Memorandum constitutes the entire understanding between the
parties hereto and merges all prior discussions between them relating thereto.

8 No amendment or modification of this Memorandum shall be valid or
b&ndhgmﬂnplrﬁumﬂmﬂdehﬁﬂﬁnlwﬁgmdmbchﬂfnfmhofﬂwm
by their respective duly suthorized officers of represcntatives,

IN WITNESS THEREOF, the parties have executed on the respective dates entered
below.

Winback & Conserve CCl )
el ol

53



54

YB/ZL YB/L) YBIOL 'yE/8 .
v velL "veds voir ZoLIg'1e8 | 0 colees | Zreec'els | voves ecs
"WO/E ‘PO/Z PO/ 'EOEL ' -
‘06011 'TEM0L 66/ 'EaD
£8P0
¥a/D '¥BS
"Yoiy ‘YOIt VAT ‘vEIL
"EAZ) ..m!h-.ﬂaﬁ.u!ﬂa #ﬂ_ﬂ BYSE5IE | cc 002 |GOCOLES | 20O LIS | Yee20ss
B/ Se/L WZEt ot | eZize'0ls |ZowoTis | soTol'est | Sloit'sals
CE/¥ 'CB/C C/T TB/I % i6°928'9e18  L1vre'nes | oy iee'ses | 09 liv'ooLs | Zoves' s ﬂmﬁln
£0/6 "ea/l . reezs)  |Cwooss) |
/L1 ‘v8N0L VBB
YE/ “PEIL " YESD VBIS LUV
VE/EVE/ZPR/LERZL | B8'EBLYE [OL0IZES | 60LYICS | 006STlS | CHOBUES | BL20GES
€6/ ) 'e8% ‘eom ‘ee/L ! s0'e8L'as ELser'ols | 1915¢'18 | se'sie'zs | pacIZof
6/0 '6A/S 'E6/F 'CB/E | SY16D'LS :_.Bnm ssiov'vs | zsosrt PODLL'GE | DO'GSU'SS | pitTitst
PEZL YE/LL “VEOL (182:0'18 | evizo'ed
“Y6/5 "YBIL 'VGIS ‘YBIV IS08ZIE | ¥IeSu0t |ciovees | izlleTy | Lveeo’ss
'VB/E YBIZ “¥6/L "CR/LL “DAC . eS'e80'ls | al'thS'IE o608 oaerd 080’y
80 :
'¥6/6 YO/R ‘YE/L ¥B/D 8Zios'ee | evesois | 1Zecoee | eceizg
RN AT OZOLZE | 10000¢ Tz |ce'izo'es | oovo'it | vezee’sls
600 99008
8IS “PGIE 'CA/E 'SR yTeos'1s | eoisves | ys'ioee in'6a9s
£6/9 "E8/S "E8/E ‘TA/Z SresZes [Slzvi'is | 18Zivs EB¥EE'LS | 81'ie'sis
FO/ZL PE/LL pRI0L ‘PR €1'818'68 | SeyErvis | Sesozee | 10eso's os'Lov 0rs
YA/ Y6/ PEIS 1000v'28 | 1ZZ208 01'50r8 yoesi'es
¥6/L) 9601 "¥E/8 ¥o5ra02e | co'yso'ees | soolazzs ! avsie’ass
S6Rd IVeeI7es
SLNFWNOD _ V1oL




EXHIBIT G

55



10
11
12
13
14
15
16

17
18
19
20
21
22
23
24

25

Shipp - cross 168

g And one af.the obligaticns of the customer, Winback &
Conserve or CCI, that did not go to PSE in the attempted
transfer was the obligation for shortfall and termination,
correckt?

A That's correctﬂ And we so identified that on the transfer
of service document.

>>>3>>>>>> THE COURT: I know all these facts, Mr. Whitmer. I
really do. I swear to Ged.

MR. WHITMEE: I have no further guestions.

REDIRECT EXAMINATION
BY MR. YESKOO:
Q Mr. Shipp, you said that the negotiations with AT&T over
the contract tariff were, in your words, one sided.

Can you explain that, pleasg?

A Yes, I could.

I had, since 1989, developed a very good relationship
or working relationship with a number .of people at AT&T in
Minneapolis as well as in New Jersey in the senior management
positions that I held prior to forming my own company. And
buying Global and National Telesis, I was friendly enocugh with
AT&T personnel to be able to call up and taik to them about
what it would take and what the requirements are for contract
tariffs. I, similarly, had been involved in negotiations with
AT&T. So I was intimately familiar with the procedures.

I contacted a number of personnel at AT&T, among them

STANLEY B. RIZMAN, CSR, OFFICIAL COURT REPORTER, NEWARK, N.J.
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Shipp - redirect 172

THE COURT: I‘ve seen these.

MR. YESKCOQO: I showed them to your Honor, but they
weren‘t in the record.

I promise to be wvery brief.

THE COURT: Here it is.

MR. YESKOO: For the purpose of putting it in the
record.

THE COURT: Yes. Okay. Go ahead.

MR. YESKOO: Thank you, your Honor.

(Exhibit P-3 marked in evidence.)

Q Could you explain the difference between transfer of

traffic and transfer of a plan?

A Yes, sir. The tariff allows for the customer of record tO

be able to move individual locations from plan to plan or in
total move plans, traffie.

So the transfer of service document allows for the
customer of record to be able to direct AT#T through this
process to do either all of the traffic or a part of the
traffic.

Q Approximately how many times --

Smesmess THE COURT: Where does it say this? How do you get to

this?

THE WITNESS: How do I get to that?

THE COURT: Where does it say that in any document or

any tariff? Apartc from 2.1.8.

STANLEY B. RIZMAN, CSR, OFFICIAL COURT REPORTER, NEWARK, N.J.
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THE COURT: Well, my concern here is what happened to
the simple issue that was before the FCC and why did it become
conveluted into something which was not my contemplation at
all? '

That is my basic question. If you know the answer to
it, fine. If you don't, we'll deal with that, too. .

MR. LA FIURA: I'm not sure I know the complete answer
to it. I can give you some answers and make a few observations
that, hopefully, will be helpful.

First, your Honor, you are correct that the initial
tariff transmittal was withdrawn and a ﬁew one was submitted
and there is a new one that was submitted in October.

The reasons why the initial one was withdrawn and the
new one was submitted are set forth to some extent in some of
the papers we've submitted.

I can‘t add anything to that. Frankly, I don't Know

any more than what is in those papers.

»>>>>>>5> THE COURT: I have a simple quéstion. Whether you

could split the thing in two pieces.
That is all the question I had. I mean, you know.
MR. LA FIURA: I understand.
THE COURT: T got Mr. Meanor’s certification here, all
right. Here's Tariff Transmittal Neo. 92295.
{Showing. )

MR. LA FIURA: I understand.

STANLEY B. RIZMAN, CSR, OFFICIAL COURT REPORTER, NEWARK, N.J.
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PITHEY, HARDIN, KiPP & SZUuCH

(MAIL TO) P.O. SOX 1945, MORRISTOWN, M., G7962.945

[DELIWVERY TO) 200 CAMBPUL DRIVE, FLORSAM BARYK. N.J OT232-0850
2o} BEE-E300

ATTORNEYS FOR Defendant AT&T CORP.

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

COMBINED COMPANIES, INC., :

an #m

AND

WINBACK & CONSERVE PROGRRM, : CIVIL ACTION NO.
INC., ONE STOP FINANCIAL, INC., 95=208 (NHF)
GROUPFP DISCOUNTS, INC., ’
800 DISCOUNTS, INC.
SECOND

SUPPLEMENTAL
CERTIFICATION OF
CARL WILLIAMS

AND

md BE R A &F N A

PUBLIC SERVICE ENTERPRISES
OF PENNSYLWVANIA, INC.,

Plaintiffs,

e #F & #E =2

V.

AT&T CORP.,

TR T T T

Defendant.

Chﬁl.WILLIAHS, of full age, hereby certifies as follows:

1. I am currently employed by AT&T Corp. ("AT&T") as a

Branch Manager, Business Customer Care Center - Special Markets in
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| the Specialized Markets Directorate (“SHD“]} a position I have heldi

since January, 1993. I have been employed by AT&T for over twenty-%
:1 !
! three years. ;

2. I submit this Second Sugglemantal Certification asi
part'af AT&T’s submission in connection with the Court’s rehaaringé
‘on the application for a Preliminary Injunction. The infarmaﬁiuni
contained in this Certification is based on a review of the racnrdsi

| kept in the normal course of business by AT&T. i

3. T understand that there are eight plans for which |

cCcI is the customer of record and from which CCI wishes to transfer

substantially all of the locations under the plans. I have |

| attached hereto as exhibit A a chart showing for each of the eight
ccI plans, among other things, the start dates, annual and month1y§
| commitments, average monthly billing, annualized billing, and |
current projected shortfall. Attached as exhibit B 'is chart
showing projected shortfall under the plans if most or all of the;

locations. under the plans were transferred on December 1, 1995. é

4. Exhibit A shows the current projected shortfall

charges for each plan (if any)}, which is the difference in the |

annualized billing and annual commitment for each plan. As of

November 27, 1995, the projected shortfall charges on those faur?

plans (#s 3124, 2430, 3524, 2829) amount to approximately
$20,230,000, all of which represent potential unsecured debt to

ATET.
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5. Exhibit B demonstrates the estimated shortfall for i
five af thess eignt plans if all or substantially all of ths
| locations under the plans ars tnﬁ-!urcd on Dscembar 1, 1995,
| This figurs i the difference between the annual commitment and
| year to date billing ,{'innmdim & projection eof avarage bllling
_ _. through the month of Novenber). The result is that if thero was ne

| traffic billed under theme plans after December 1, 1995, projected
shortfall would increase $13.293 millien, resulting in $33,533
| ®illion in total projected shertfall for CCL. Thim $13,3293 million
| ¥ePresents one component of the additiennl risk to ATLT if the
| CCI/PEE transfer ware axecuted without tha furnishing of security.

6. A seoond incromged rhi: for ATLT in the event. nf ths

CCI/PBE transfer is the 1ikelinood tnat cor vould have a reduced

| ability to satiafy any potantisl shortfall obligations te ATET

bucause it would bae transfervring a cignfisant asmet (the revenuas

Stream) t0 PSE. Although any reduced ability is diffisult teo

| QUARtify, ATET shwuld insist on a deposit in exceoss of €13.303

millien, fupresenting the inoreased risk to ATET Plue the increased

| Tisk thal ©CI would be loss abls to 3aticfy any tawiffed
| obligations tu ATeT.

_ 1 cartify under penalty of perjury that the foregoing is
| trus ard corzect.

Dated: Novenbar 28, L9983
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ATsT COMMUNICATI = XT F.C.C. MO, 2
. Reviied Page &1.1%9

Agdm,. Ratas angd Ta .2 .
Bridgewates, HJ Ows07 Cancaly 8eh Reviasd Page §1.19
Izzued: June 16, 1994 Elfmczive: June 17. 1394

4.2.1.0.2. Method of Datarmining Discount

2. Mathed of Determining Dissount -

Example 1 ~ A Cuscomer commics to an annual nec Zevenus leval of §5960,000
But exceeds that commithant by gensrating 31,430,000 usage revenus during
The second plam year. This example shows the total amount of the discount
that the Customer would recaive for the second yeaz.

Term Flan Discount x Gross Annuil Usige Rev.

Lacacier A
MEGACOM 800 Seswview (2380 x $2%0,008 . = §£57,%00
S250, G0G $250,000 - $57,500 = §192,500
Location B .
Jasic %0C (23%) x 3875,000 = 3201,250 (minus $.01 per minutwe
5874, 000 $875,000 - $201,2%80 = £673,750 aeccess line disesupnc)
Lecazien €
800 REMDYLINE 123%) x $32%.000 = 574,750
$325,000 $325.000 - §7¢, 750 = 3$230,2490

Total net usage charges A+B4C = §1,116,500

- 3333.300

Total usage discounts

3. Penalty for shertfalls = The Custosar must peet ths nat annuval
Savenus cepmitment after the discounts are zpplisd. If 2 Customer doad net

Mmaet the annual revenus commitment in any ene yeas, aftar discounts arce
applied, Che Customes must pay the differancs betwess the Customes's actual

billed revanue and thes anoual fevenus commitmant.

L ¥ en eor Dia af ATET's 800 Customar .

Cancallatior
T Specific Term Plan II-Without Liability - The Custcmer may cancel ©f
gracentinue a SSTP II pricr wo the expization of "its Cerm without liakility

whes:

The Custemer: 1] meets any of che condiztions specified faollowing, and 2) SxTy
i
<

5
sacisfies the pro-rated Jnsual commitmenc of the C3ITP II being cerminaczed.
I2 the Customer has not met the pre-zated JRnual commitmant, the Customar
must pay che difference between the actual billed revenue applicable te the
annual revenus commitmast (a3 specified in Section 3.3.1.4., precadingl,
and che pro-rated annual commitment 17 the Cultomes TefFRinates the axistisng
Sx

SST? II witheyt liabiliey.

The pro=ratad annkual cosmitment is the annual revenus cosmitment divided by Ny
12 and multiplied by the sumber of full monchs elapsed in the current plan 33
Ny

ymar.

cy

I
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ATET ComomzCAIIS! T UFF F.C.&€. KO. 2

. Adm. Rates and Tar . Ttk  wised Page 61.19..
Bridgevazar, NI Ob.o? Cancals &2h .evised Page 61.1%.1
sssues: June 1€, 1594 Effeccive: June 17, 1994

All materzial on thiZ page iy FRifsusg eXCEPL a5 OThSIWiseE Debss.

3.3.1.9.4. Cancellstion er Diseontinuance of ATST's 800 Custommr
sSpecific Tarn Plan II-Witheut Liability - (eentinuad)

Example:

The Customer has a CST? II wvich a $600,000 annual commitmant level.

The Customar wishes to cemminate the sexisting C5TP II and upgrade 52 TY
a naw 51,200,000 SSTF II. The Custemer i3 in Month 6 of the agmusl oy
commicment. [a eorder to cerminate che existing C3ITP IT without
liability, the Customer must Bave genecated & minimum of 250,000 in Cy
net usage [(54608,000 + 12 months = § completed menths). If the 1]
Customar has not gemaritad a adnimum of $2%50,000 L net usage apa Ey
discontinuss the sxisting CITP II, the Customer will be lisble for the
Discontinuance Liability as specified im Secticz 3.3.1.Q.5. fsllewing Cy
unless the Custemer pays the diffscefice betwesn the 2cTual billed

reveous Jpplicable to the annual Ievelus commitment apd the $350.000 “
of pre-gatad apnual commitment, cy

In the event that a Customsr makas 4 payment as described above and, at tha Ny
end of the firzst year of the new plan bas provided revenue in excess af tha
minimum commiIment for that yeaz, AT will refund te ths Custemer the
axcess fevenus received, Yp to the gmeunt of the Customer's paymentc.

Examgle 3 :
A Customar makes a $100,000 payment in order ts terminate a $&00,000
CSTP II. anc moves ta & CST? II with a commitment lesvel of 31,200,000. A=
the and of cthe fizat 12 menthy of the new plan, the Custcme:r provides
51,400,000 in rCevenue undsz the plan. ATET will eafund $100.000 te the
Custamss.

Examole 2

At the end of shs fizst 12 months of che 2ewv plan. the Customer in Exaspla
1 provides §1,250,000 in revenue under the plaa. ATET will refund 550,000 l

=5 the Customar.

The conditioas zeferred to ia 1, preceding, are? Ny

- Notice of cancellatien of che tarm plan order i3 recaived befars che
lase day af the eurzent month, i.s., tazm plan order i3 recaived
January 3, capesllatian of the orgef soCice ust be recsived bafore

sanuary 31, er;

- The Customer ofdwcs a oew CST? II from the Company with a revanus
commitment sxcesding the ofiginsl commithent. .Discentinuance of the
former terp plan and installation of the oew Term Plan must be dens
cencufIently. This conditien applies cnly to Custoam:a who bave
erdezed 3a ATET 300 Custamar Jpecific Term Plan II proior to June 10,

1993, eof:
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3.3.1.8.4. cCancsllatien ar Discofitifusnoca of ATET's 800 Customer
Specific Turs Plan II-Without Lisbility - (centinued)

= The Customer rsplaces its exizting Custemar Specific Tezm Rlam II
{aichar alone or in combination with other ATST 800 Servics tarmm 1
plans| with s new Customesr Specific Term Plan II with a Eoeal
reveiiue commithent (anAual revesue commitment times Che number of
yeirs in che tefm) ovar the term of the new plan equal teo eor
excesding the sum of the rmmaining zenthly (sum of the full menchs
remaining) and/of annual the sanual revenus commitment divided by
12 times che nmber of Full sooths rsmaining) revenus commitment of
the exiscing ATET 000 Sarvice tern placis) being canceled and
zeplaced with the asw Customar Speciflec Tezm Plan II.
Discontinuance of the former temm planis) and start of tha new My
Customer Specific Tarm Plan II sust be done comcurrestly, ez; ey

= The Customer replaces its exizting ATIT B00 Customer Specific Termm
Flan II teicher alone or i combinaticn with ether ATET B0C Sarvics
tecm plans) with & mew ATAT combined ocutwasd calling and inwaszd
calling disceunt plan in & new ATET term plan (as specified in ATST
Tariff F.C.C. Na. 1 of in ATET Tarilf F.C.C., MWo. 1§, Sectlion 107
with 4 total revenus commitment over the team of che new plan equal
to or exceeding the sum of the resaizing monthly snd/or aanual -
fevanys coamitments on the axisting ATAT #00 Sezvice tetm plan(s)
buing cancalaed and replaced with the sew ATET tazm plan (az
spacifisd in ATIT Tarziff F.C.C. We. 1 or in AT&T Taziff F.C.C.
No. 16, Sectien 10). Discontinuancs of the Zormar tafm planis) and
initiatien of che nev term plan must be done cancurrantly, ec;

The Customar subscribes to an ATET Contract Taciff. The Coatract
Taziff must bawve a tetal 000 servica revenus commitment excasding

che sum of the remaining annual revenue commitment for the CETP II

wnich the Customer ls Semminating. Diseontiauance of the former

term plaa and subscription to the new Contzact Tazill must be done ey

sapeurIently, o7
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3.3.1.0.4. Cancallation or Discontinuanca ef ATEIT's S00 Customsr
Spacific Tarm Plan II-Hitheut Liability - (contimuaed)

= Certain governmantal ageacies are raquired by law mot to purchase
service(s) except under AIrEngenants TRAC Cermisats if funds are
not appropriiated. These agencies may discoatinue such plans Lf
They tarminate service(s) coversd under the plans solely because of
the lack of needed apprepriation fof thass servicss or similazs
services provided by ATiT eor ether carriers. Ia the event
termination of these services eccurs, these agencies will ealy be
liable for that portion of the plan used for which appropriations
vers available, &.g., monthly of annual usage of revanus

guaTantees, of;

Example:

If the Custemar utilized the plan for 1 year and a 3-year plan
was originally subscsibed to, but apprepristed funds were
available for only ¢ years, the Customes's liability would be
based on 5% of tha revenus commicmanc on the remaining year of

the funded peried.

- In the event the Costomsr i3 rfequizsd by che United States

Government or 1Zs agencias to transfar a perticn of ita ATET 100
tzaffic to ATET TTSI000 Secvice, ATET will 2zeduce che Custemer's
conmicagnt level te the applicable lewear cozmitment leval. Teo
datarmine the applicible lewer commitment level, multiply the
ravenue over che last three {J) billing wonths for the ATET 00

nupbers baing transfarred to ATST ITSI000 by feur (4) te annualisze.
Jubrracrt thisz amounr frea the Customer’s anfual revenlus commithent.

The new annual comeitmant level will be the next lower commitaent
lavel, except that the nhav commitment level may net be more than
33.23% lower than the original commitmant. If ths naxt lowar
comzitmsnt level is more than 33.33 lowsr than tThe Customer's
sriginal commirmant level, them the nev commitment level will be the
pext higher applicable commitment level., except that if the curzent
commitmant Jlevel 13 ubnder §420,000, chen the plan Eay be
discontinyed witheut liakility, if more than %50% of the annual
revenue in the plam is trznsfarred to ATST FT352000. 1n addition, if
the Sustomer has scbscfibed te the CITP IT promections LA Sectlona
8.1.1.45, 46, or 47 following and transfers 4 pertien of iT3 ATET
200 CSTP IT craffic to ATLT FTSI000 Service within the first year of
the G5T? Customar aust pay the diffezence betwesn the erxiginal
promotional II, the credit and cthe lowar promstional credit

applicable ts the reduced comitment lewel. ors
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WINBACK & CONSERVE PROGRAM

535 Main Sires
Linke Faills. NJ 07424
Voice Line -800-4LD-RATE
Voice Line 800-453-7283
Fax BOO-338-0400

January 9, 1995

AT&T

Tom Umheoltz

5000 Hadley Road

South Plainfield, WJ 07080

Re: AT&T has maximum penalty assessed against them for failure
to allow aggregators access to Contract Tariffs.

Dear Tom:

I now see based upon the enclosed article that the Federal
Communications Commission has now started to catch on to the
games that AT&T is playing to prevent aggregation. As you are
aware I have been stating that AT&T has refused to offer me an
equitable contract tariff since May of 1993. This FCC article
further substantiates my contentions.

T continue to plead for an equitable contract tariff.
Hopefully this article will wake you up and give you the
initiative to offer me a contract tariff. With the evidence
continuing to mount against AT&T I cannot understand how ATET can
continue to refuse to offer me an eguitable contract as many
other aggregators have already received. The fact that a federal
jury will be seeing this year that AT&T has done everything in
its power to put us out of business, would make you think that
ATsT would finally wise up.

Before our court date you now have the opportunity to lessen
the tremendous damages that have been inflicted against me. The
ball iz in your court, let’s see if you are going to continue
- your oppressive behavior or show some semblance of proper

behavior to the future jurors by offering me an equitable
contract tariff.

Sincerely
éﬁ?g;wwz7
Alfgnse G. a

c: Charles Helein esq. : Merric Blech esq. -
c: Curtis Meanor esq. c: Maria Nascimiento
c: Greg Brown c: Joseph Fitzpatrick
c: Edward Barillari esqg. c: Richard Higgiason
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Federal Communications Commission
1919 - M Street, N.W.
Washingten, D. C. 20584

- LY L]
CETiRded wificel scHen F0 WG v, FCT. 515 F 28 300 LS. Cuw W - -

Repoart Neo. CC 95-2 COMMON CARRIER ACTION January &, 1995

FFCC PROPOSES $1 MILLION FORFEITURE AGAINST AT&T
FOR FAILING TO PROVIDE SERVICE TO RESELLERS

o nnCommhsionhumdﬂdAT&Tofhxappmﬁabuhyforfnﬁaimtuﬂummmt
of $1.000,000 for violating the Communjcations Act by failing to provide service to three
mﬁumwmmmuﬁumAT&Tmmmnﬁ. The Commission
addiﬁomﬂyhudkmd&T&Tmshuwmwhyi:Mdmbemqmﬁmfumkam
mﬁmmquumdeECmmhﬁmSm.m:mMﬂcmmm.m.
within 30 days of the release of the Commission's Order. The chird reseller customer hae
in[urmedm:Commissionmui:mIﬂngcrmshcsmobntnmiceummatmmctmﬁf.

mCmmmﬁammmmmmmmmmnWm
SeIvics upon reasonable request The Commission found thar, although three reseliers grdered
service under AT&T's Contract Tariff Number 383 in August and Seprember of 1993. AT&T
mmtnt&ﬁv«ﬁm&emﬁgmmeﬂumwﬁsﬁﬂw&hwmmmi@.nnr
huitpmvidedanﬂsfa:mrymfuriudd:yinpmvﬁhg&nmﬁ. The chird teseller
mmmmmmmmmm.mmhmhmfw
1994 :

The Commission stated thar AT&T is apparendy liable for a forfeiture of the stamtory
maximum of $1,000,000 because of the apparenily imeational and ‘contnuing namre of the
apparent violation of the Communications Acr. Pursianr to Commission rules, ATET must
cither pay the proposed forfeimre within thirty days. ur file a responsc showing way the
proposed forfeimre should not be paid or should be reduced.



\\\ ONE STOP FINANCIAL, INC.
OSF///V e LTLE PALLS. 1 07434 7o (800) 245-1836 Fax: (800) 5380803
Thomas Schreiner June 9, 1993

SmithKline Beecham

1201 south Collegeville Road
Collegeville, PA 19426

Dear Thomas:

I am grateful that you have decided to stay with us temporarily
while we negotiate a private contract with AT&T.

At this point however AT:T has informed us that they will let us
know on June 22, 1993 as to whether or not they will offer us a
private contract. If they will, we will know by June 2Bth what our
rates will be.

If those rates are not encugh to satisfy you I understand from my
sales person Ed Simon that you will move to Sprint.

‘We will get back to you ASAP with information.

Sincerely,

G Jocpa for ¢

Bt apL ,
ol o A
_ > M?? o gL
t DS' ;-f}'
L7y
%
\)D
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SUMMARY
This Joint Petition for Declaratory Ruling is Petitioners' effort to seek
rulings on the issue referred to the Commission by the United States District Court,
District of New Jersey. The issue to be resolved by the Commission on this referral is
the following:
Could AT&T refuse Petitioners' request to transfer the traffic but not the
Customer Specific Term Plans to which that traffic was associated under AT&TS
Tariff F.C.C. No. 2, Section 2.1.8, until AT&T was satisfied that the transfer
was not designed to avoid the payment of shortfall and termination charges in
violation of the antifraud provisions of the applicable tariff, including AT&Ts
Tariff F.C.C. No. 2, Section 2.2.47?
Because the Commission must make findings of fact (including on questions of intent

and fraud) to resolve this issue, the issue referred to the Commission by the federal

district court cannot be resolved in the context of a Petition for Declaratory Ruling; it

must be resolved in the context of a complaint proceeding or other adjudication.
Petitioners avoid the fraud issue in their Joint Petition for Declaratory Ruling,

both in their recitation of the facts and in their articulation of the rulings the Commission

should issue. Those rulings are phrased in terms of whether or not Section 2.1.8 "or any

other provision of AT&Ts Tariff F.C.C. No. 2" prohibited the transfer. But the referral

was broader; the Court's referral was not only to the interpretation of the relevant tariff
provisions of AT&Ts Tariff F.C.C. No. 2 but to their application to the factual
circumstances of this case as well.

Notwithstanding the existence of disputed facts which precludes the
declaratory rulings requested in the Joint Petition, the Commission should issue a

declaratory ruling on the specific issue identified in its Public Notice; whether
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RELEASE AND SETTLEMENT AGREEMENT

This Agreement is entered into as of the 1st day of July, 1997 ("Effective Date") between AT&T
Corp., a New York Corporation having a place of business at 295 North Maple Avenuc, Basking
Ridge, New Jersey ("AT&T") and Combined Companies, Inc. ("CCI" or "CUSTOMER"), a
Florida Corporation having a place of business at 7061 West Commercial Boulevard, Suite SK,
Tamarac, Florida (“"CUSTOMER").

WHEREAS, CUSTOMER subscribes to certain telecommunications scrvices (the
"Services") pursuant to AT&T F.C.C. Tariff No. 2 ("Tariff 2"), under CSTP 1l Plan numbers
2430, 2829, 3124, 3524, and 3663 ("the Plans");

WHEREAS, a dispute has arisen concerning the provision of the Services under the Plans
to CUSTOMER and the amounts allegedly owed to and by CUSTOMER in connection with
CUSTOMER’s use of the Services under the Plans (the “Payment Dispute”™),

WHEREAS, the Payment Dispute is, in part, the subject of litigation pending in the United

States District Court for the District of New Jerscy, styled Combined Companies, Inc, ct al. v,
AT&T Corp., Civil Action No. 95-908 (NHP), ("the New Jersey Action™) and before the Federal

Communications Commission ("F.C.C."), styled In the Matter of Joint Pctition for Declaratory
in ignm n ic) wi he i
nff F.C n_Reft ited States C Is for

Docket No. CCB/CPD 96-20 (the "F.C.C. Action");

WHEREAS, a dispute has also arisen with regard to.the Plans concerning an alleged
practice of changing, without authorization, the 800 service provider of AT&T customers from
AT&T to Winback & Conserve Program, Inc., Onc Stop Financial, Inc., Group Discounts, Inc.
and 800 Discounts, Inc. (collectively, "Winback and Conscrve") and/or CCI (the "Slamming
Dispute"),

WHEREAS, the Slamming Dispute is the subject of a formal complaint pending before the
F.C.C., styled h v in ics, Inc inback

Conscrve Program. Inc,, File Number E-97-02 ("the F.C.C. Slamming Action"); and

WHEREAS, AT&T and-CUSTOMER wish to settle all pending disputes with regard to

the Plans and the Services provided thercunder, including but not limited to the Payment Dispute
and the Slamming Dispute;

NOW THEREFORE, in consideration of the mutual promiscs contained herein, the parties
agree as follows:

77



EXHIBIT N

78



court rather than have it decided by the FCC." Third Circuit decision at 6 (appended as
Exhibit A to the Joint Petition). The Third Circuit vacated the preliminary injunctive
relief because that was "inconsistent with a neutral referral to the FCC, which is
appropriate under the circumstances.” Jd_ at 7. Petitioners then filed this Joint Petition

and related Joint Motion for Expedited Consideration.

ARGUMENT

1. THE COMMISSION MAY NOT ISSUE THE REQUESTED DECLARATORY
FULINGS BECAUSE MATERIAL ISSUES OF FACT BEXIST AS TO EACH
EEQUESTED RULING

The primary jurisdiction refemral was not on the narrow issues identified in

the four requested rulings set out in Joint Petition for Declaratory Rulings:” whether or

not Section 2.1.8 of AT&Ts TariffF.C.C. No. 2, "orany other provision of AT&Ts Tariff

The four requested rulings are: (1) "At the time of the attempted transfer__.
neither Section 2.1.8 of AT&Ts Tariff F.C.C_No. 2, nor any other provision of
ATE&Ts Tariff F.C.C. No. 2" prohibited the transfer of the traffic without the
transfer ofthe underlying plans or to require a deposit; (2) "Under standard
tariffing law, principles, policies, and as required by the plain language of
Section 203 of the Act, AT&T had no legal basis and could not have effectively
tariffed any changes or additions to Section 2.1.8 or any other provisions of
AT&Ts Tariff F.C.C. No. 2, subsequentto January 1995, which could have
substantially affected CCI's rights to assign the traffic underits CTSP I plans to
PSE in January, 1995;" (3) "Since neither Section2.1.8 of AT&Ts TariffF.C.C.
MNo. 2, nor any other provision of AT&Ts TariffF.C.C. No. 2" prohibited the
transfer ofthe traffic without the transfer ofthe underying plans, AT&T had no
legal basis for doing so; and (4) "Refusal to accept such transfer” was in
violation of Sections 201, 202 and 203 of the Act and Rule 61.54(]) ofthe
Commission's Rules.
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A The Commission Cannot Grant Declaratory ReliefWhere There Is A
Materiallssue Of Fact In Dispute

Declaratory relief under Section 1.2 ofthe Commission's Rules, 47

C.F.R.

§1.2, cannotbe grantad by the Commission "where, as in the presentcase, all

relevantfacts are notclearly developed and essentially undisputed.” In the

Matter of Cascade Utilities. 8 FCC Red 781,782 (1993) citing. to Aeronautical

Radio.Inc..5 FCC Red 2516 (Com. Car. Bur. 1990) and American Network. Inc.. 4

FCC Red 550, 551 (Com. Car. Bur. 1989). Instead, fact-based disputes must be

resolved through a complaint proceeding where the parties "through discovery, would

have an opportunity to developthe factual record to resolve this dispute” Aeronautical

Radio. Inc.. supra. 5 FCC Redit 2518.

B. A Material Issue of Fact Exists As To Whether AT&T Had Reasonable

Grounds Eor Believing That The Purpose And Effed Of The Transfer
Were To Defraud AT&T

CCI ostensibly sought to transfer the traffic - but not the plans
themselves - to PSE under Section 2.1.8 of AT&Ts TariffF.C.C. No. 2.
Section 2.1.5.B states that a customer may transfer its WATS service (in this case the
relevant WATS services are the CSTR Il Plans) to a "new Customer” only ifthe new

customer confirms in writing that it "agrees to assume all obligations of the former

"This provision, by its terms, allows a

transfer of CCI's service to PSE only if PSE agreed to assume all obligations under

ik
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Relevant Excerpts of the FCC’s Oct 23. 1995 Order and its Effect on Plaintiffs Case

133. Certain commenters raise issues implicating the "substantial cause™ test. The "substantial cause" test holds
that tariff revisions altering material terms and conditions of along-term service tariff will be considered
reasonable only if the carrier can make a showing of substantial cause for the revisions. In response to concerns of
IBM and API that AT&T be required to justify any changes to contract-based tariffs, we note that we recently
affirmed the applicability of the "substantial cause™ test to tariff revisions that alter material terms and conditions
of a long-term contract, and we clarified that this test applies to any unilateral
tariff modification by non-dominant as well as dominant carriers. Accordingly, if AT&T files a modification to a
contract-based tariff, we will take into account that the original tariff terms were the product of negotiation and
mutual agreement, and we will consider on a case-by-case basis, in light of all the relevant circumstances, whether
a substantial cause showing has been made. We will apply the substantial cause test in this way in any post-
effective tariff investigation, pursuant to Section 205, and in complaint proceedings. We also will consider, on a
case-by-case basis, whether to allow customers to terminate contracts without
liability.

134. Finally, we note that AT&T has voluntarily committed to implement certain measures that are designed to
address criticisms of its business practices that resellers have raised in this proceeding and elsewhere. AT&T
represents that the following reflects an agreement with the Telecommunications Resellers Association, and
AT&T has committed to comply with this agreement:

As a general practice, AT&T grandfathers both existing customers and subscribed customers (i.e., customers
who have submitted a signed order for service) when it introduces a change to a term plan (including Contract
Tariffs, term plans under Tariffs 1, 2, 9, and 11, Tariff 12 Options and Tariff 15 CPPs), and it commits to
continue that process. In exceptional cases, however, grandfathering may not be appropriate either because: (1) a
change is necessitated by typographical errors, a service inadvertently priced below costs, rate changes where no
individual rates (post-discount) are increased, or other comparable circumstances, or (2) the change is necessary to
bring clarity to a non- rate term or condition, where it is necessary to treat all customers alike (such as a change to
the provisions for how orders are processed, but not including changes to the body of Contract Tariffs, Tariff 12
Options or Tariff 15 CPPs). In such circumstances, AT&T commits for a twelve-month period to offer its
customers the following additional protections not required of non-dominant carriers: - where AT&T makes any
change to an existing term plan, AT&T will afford the affected customers 5 days meaningful advance notice of the
tariff filing to give the customer the opportunity to object; provided, however, that for changes to
discontinuance with or without liability, deposits and advance payments, or transfer or assignment of service,
AT&T will file on 14-days’ notice. (AT&T would have the unaffected right to change underlying tariff rates --
such as a general change to SDN rates -- unless the term plan protected the customer from such changes.) Where
the affected customer(s) agrees to the revision, AT&T will note that agreement in its transmittal letter and file the
change on 1 day's notice. Where the affected customer objects to the change, AT&T will file the change with
the Commission on 6 days' notice. With respect to the 14 or 6 days notice filings, the substantial cause test
will be applicable to the same extent as it is today.

135. AT&T has also voluntarily committed to report to the Common Carrier Bureau and to the
Telecommunications Resellers Association Executive Board, on a quarterly basis, its performance in processing
reseller orders. This commitment is for a term of one year.

In addition, for at least twelve months, AT&T will provide a single point of contact to receive reseller complaints
not resolved through the first point of contact, the AT&T account manager. Finally, AT&T represents that it has
agreed with the Telecommunications Resellers Association to establish alternative dispute resolution procedures:

AT&T is willing to establish a quick, efficient, commercially-oriented process for resolving disputes with its
reseller customers. AT&T is willing to enter into mutually agreeable private party arbitration agreements with
these parties. AT&T is also willing to develop with the Telecommunications Resellers Association Executive
Board a model two-way Arbitration Agreement. AT&T would be willing to enter into such an agreement with any
of its reseller customers for resolution of commercial disputes between the reseller and AT&T under the following
guidelines:
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a) The Arbitration Agreement would be based on the United States Arbitration Act and the Commercial
Arbitration Rules of the American Arbitration Association.

b) The Arbitration Agreement would bind each party to arbitration as the exclusive remedy for any covered
claims that arise in the period covered by the agreement. The covered period initially would be twelve months, but
the reseller will be permitted to end the covered period earlier by providing at least 30 days prior written notice.

c) Covered claims would include all claims between the parties relating to tariffed services, the carrier-customer
relationship

between the parties, or competitive practices, except claims that tariff provision or practice is unlawful under the
Communications Act would not be covered claims. Covered claims would include, for example, claims that
AT&T has misapplied or misinterpreted its tariffs, that the customer has failed to comply with its tariff obligations,
or that either party has engaged in unlawful competitive practices such as misrepresentation or disparagement.

d) The Arbitration Agreement would provide for a 90 day arbitration process, unless the parties agree to a longer
period.

136. MCI argues that AT&T's commitment in its September 21, 1995 |etter to grandfather, at its discretion,
existing customers adversely affected by unilateral contract changes (permitting them to receive AT&T
performance on the same terms and conditions as the original contract), or allowing them to terminate their
agreements with AT&T without liability if they pay under utilization charges, is "patently anti-consumer.” We
note, however, that AT&T's October 5, 1995 Ex Parte Letter clearly addresses the concerns raised by MCI. We
believe that the commitments proffered by AT&T in its October 5, 1995 Ex Parte Letter contribute to
addressing the tariff-related concerns raised by the commenters in this proceeding, and we therefore order
AT&T to comply with these voluntary commitments.

137. We also note that some of the tariff-related issues raised by commenting parties transcend the scope
of this proceeding. For example, questions concerning the application of the filed rate doctrine to contract tariffs
may arise with respect to carriers other than AT&T. We intend to examine these and other questions in the context
of our review of our regulatory scheme governing the interstate, domestic, interexchange industry.
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